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"The Moſt Reverend Father i in G O D 


IWEIAM 


| Lord Archbiſhop of CANTE RBURY, 


THB 
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And the Right Reverend F athers | in God, 


| Thom. AS Lord Bibop 


. Ld. Biſhop | 
of Bath and Wells, 


of St. Aſaph, 


a Francis Lord Biſhop | 
of Eh, 


Two As Lord Biſhop 


of Peterborough, and 
Jox Ar HANYLd. * 5 


as Lord Biſhop of| 


Chicheſter, „ 3 - of Br iftol. 


In the Court of King Bench at V. Sminfter, i 1 
Trinity-Term in the Fourth Year of the * : 
of . James II. cy Dom. 1688. 85 
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De Tera 70 S, unlle Tyi rinitatis Alto 


Regni Jacobi Sgecundi R 5 5 
A In Banco Regis. 5 


Die V eneris Deeino Nuerto Yin Die 
Juni I 688. 


| Dominus Rex es kin gau. 
f S al. 


. —_ ä 8 * 


Sir Robert 3 Wrig be, Lond] 

Chief Juſtice, 

Mr. Juſtice Holloway, 

Mr. Juſtice Powell, 
Mir. n Alybone, 


IEEE HIS being, —_ firſt by of 
e A the Term, his Majeſty's At- 
torney-General, (as Tn as the 
Court of King's Bench was fat) 
moved on the behalf of the 
U = King for a Habeas Corpus, re- 
turnable immediate, directed to the — CE 
A 2 


Viz. 


* 7 * J N * 1 © k a * a - 

dt ad fed dt natal att aan n 
* = 
a 


4 The Trial of the Seven Biſhops. 


of the Tower, to bring up his Grace the Lord 
Archbiſhop of Canterbury, and the Biſhops of 


St. Aſaph, Ely, Chichefter, Bath and Wells, 
Peterborough, and Brifto! ; which was 


granted. 
And with great Diſpatch about Eleven a 


| - Clock, the very ſame Day, the Lieutenant re- 
turned his Writ, and brought the ſaid Lord 
Archbiſhop and Biſhops into Court; where 
being fat down in Chairs ſet for that Purpoſe, 


Mr. — General moved the Court, 0 


Mr. Att. Gen. My Lord, 4 pray that the T” 


| Writ and Return may be read, by which | 
my Lords the Biſhops are brought hither. 5 


IL. Cb. Fu. Read the Return. 


Clerk reads the Room, which in Engliſh 5 is 
1 — Jollews, VIZ. 


- Sir Edward Hales, Baronet, 1 of ” 
the Tower of London, named in the Writ to 


this Schedule annext, To cur Moſt Serene Lord | 
the King do moſt vum bay certify, That before the | 
coming of the faid Writ, to writ, the Ei gee 1 
Day of June, in the Fourth Near of the 
of our Lord James the Second, King of Eng- | 
land, Sc. William Lord Archbiſhop of Can- 
 rerbury, William Lord Biſhop of 8. Afaph, | 


Francis Lord Biſhop of Ely, John Lord Bi- 


ſhop of Chicheſter, Tom Lord Biſhop oft 
Bath and Wells, Thomas Lord Biſhop ws Pe- 
terborough, and Jonathan Lord Biſhop of 
Briſtol, mentioned in the. aforeſaid Writ, were 
: commitied and delivered to, and are retained in 


eign 


fries, Baron of Wem, Lord High Chancellor of 


| King, Henry Lord Arundel 
of the Privy 
William Margui/s of Powis, John Earl of - - 
Mulgrave, Lord Great Chamberlain of Eng- 
| land ; Theophilus Earl of Huntington, Henry 

Ear of Peterborough, William Zarl of Cra- 
ven, Alexander Earl of Moray, Charles Zar! 
of Middleton, John Ear! of Melfort, Roger 

Earl of Caſtlemain, Richard Viſcount Preſton, 
| | George Lord Dartmouth, Sidney Lord Godol- 
| phin, Henry Lord Dover, Sir John Ezrnly, 
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8 Cuſtody ; by Virtue of a certain Warrant 


under the Hands and Seals of George Lord Jef- 


England, Robert Earl of Sunderland, Lord 
Preſident of the Privy Council of our Lord the 
of Warder, Keeper 
Seal of our ſaid Lord the Ning; 


| Knight, Chancellor of the Exchequer of our 


1 1 Lord the King ; Sir Edward Herbert, 
| Knight, Chief Fuſtice of the Common Bench of 
. | our Lord the King, and Sir Nicholas Butler, 
| Knight, Lords of his Majeſty's Moſs Honourable | 


Privy Council, to me direfted, the Tenor 4 


| which Warrant Ru in ebeſe Wards 3 
| = 1 


wn. EX . Fra Sc... Mid 


« THESE « are in 1 Majeſty J eu: 
and by his Command to require you to 


| « take into your Cuſtody the Perſons of Wil- 

© liam Lord Archbiſhop of Canterbury, Wil. 
| © lam Lord Biſhop of & Aſaph, rh Lord 

: *© Biſhop of Eh, Fohbn Lord Biſhop of Chi- 


* cheſter, J. — Lord Biſhop of Bath and 


| * Wells, Thomas Lord Biſhop of Peterbo- 


© rough, and Jonathan Lord Biſhop of Bri- 
5 A 3 A Hol, 


ee 2, 
To STAT 


een 


nn 


— — Roe 


. K — 


— eewecect 


I Yann 


—— — - 5 


r ee Ee ee ee ee rd, 


aw. 4. oe. ta 


— 


hip obſerves, what it is my Lords the Biſhops 


Warrant from the Council Board, where, when 
their Lordſhips appeared, they were not plea- 


6 The Trial of the Seven Biſhops. 
« fel, For C oniriving, Making and Publiſhing 
* a Seditious Libel in Writing againſt bis Ma- 


© 7eſty and his Government, and them ſafely to 
keep in your Cuſtody until they ſhall be de- 


ce livered by due Courſe of Law; For which 


4 this ſhall be your ſufficient Warrant. A 
& the Council e in Whitehall, this 
* $th Day of June, 1688. And this is the 


& Cauſe of the faking and detaining, Sc. 
Lord Ch. Jab. Well, What do you defire, 


Mr. Attorn 


e 
Mr. Att. . We pray for the King, that 1 


the Return may be filed. 


Lord Ch. Fuft. Let it be file. 
Mr. Att. Gen. By this Return your Lord- 


were committed to the Tower for; it is by 


fed to give their Recognizances to appear here, 
as they were required by the King to do; and 


thereupon they were committed to the Tower, 
and now come before the Court upon this Re- 
turn of the King's Writ of Habeas Corpus, 
and by the Return it does appear, it was for 1 
Contriving, Writing, Framing, and Publiſhing 


a Seditious Libel againſt his Majeſty and the 
Government: My Lord, it is our Duty, who 
are the King's Council, purſuant to our Orders, 
to proſecute ſuch kind of Offences, and when 
the proper Time ſhall come for us to open the 
nature of the Offence, your Lordſhips will 
then judge, what Reaſon there is for this Pro- 
| ſecution; 


Ie Niol of the Seven Biſhops. 


ſecution; but in the mean time, what we. are 


now to offer to your Lordſhip is, The Officer 


of this Court has an Information againſt his 
Grace the Archbiſhop of Canterbury, and the 
reſt of my Lords the Biſhops, which we deſire 


may be read to them, and pray that they may 


plead to it, * to the LO of the 2s 


| Court. 


Sir Robert Sawyer. If it pleaſe your 1584. 


2 thip, to ſpare us a Word for my Lords the 


Mr. Att. Gen. My Lord, we pray for the 


* King the Information may be read. 


Sir Rob. Sauwer. We deſire to be; heard a 


: Word —_—_ 1 
| Mr. Soll. Gen. We . your ſ his 
any thing, till che Information hath been Y 


: read. 1 
Sir Rob. Soar, But what we have to offer 
Wt is s proper before it hs _ 


Mr. Att. Gen. Your time is not yet come, 


* Sir Robert. 


Sir Robert Sawyer. Yes, this is our proper 3 


| time for what we have to ſay, and therefore 
| we move it now, before there be 1 other 5 
3 Proceedings 1 in this Matter. 


Mr. Soll. Gen. It is irregular to move any 


| thing yet, pray let the Information be read 
Mr. S. Pemberton. If your Lordſhip pleaſe 
do ſpare us, we will offer nothing but what is fic 
for us to do. 
Sir Rob. Sawyer. And now is our proper 
time for it. TO! 


A , | 4] Mr. 


8 The Tia w the Gove „ Bibops.. 
Mr. Soll. Gen. Gentlemen, You do know 


| the Way of Proceeding in ſuch Caſes better 
than ſo, I am ſure; as for you, Sir Robert 


Sawyer,. you have often oppos'd any ſuch Mo- 
tion as irregular, and I hope the Caſe is not 


alter'd, however you may be; the courſe of the 
Court is the ſane. 


Sir Robert Sawyer. With mie if | 


| your Lordſhip pleaſe to ſpare me a Word, that 
which I would move, is, to diſcharge my 
Lords the Biſhops upon this Return, and from 


their Commitment upon this Warrant. 
Mr. Att. Gen. Surely theſe Gentlemen 


think to have a Liberty above all other People; 1 
here is an Information, which we pray my | 
I Lords the —_ may Hear read, and Plead 1 
to. ET 


Mr. Sl. Ge. Certainly, a . Sow- 4 


Her, you would not have done thus half a Year 
__— 


Sir Robert 8 What would's not I * 


done? I move regularly (with Submiſſion) to 
diſcharge my Lords the Biſhops - from their 
Commitment ; if they are not here legally 
 Impriſoned, now they are before your Lord- 
ſhips upon this Writ, then you will give us 
leave to move for their Diſcharge, before any © 
thing elſe be ſaid to them; and that is it we 


have to ſay, to demand the Judgment of the 
Court upon this Return, whether we are le- 


Sally Impriſoned? 


Mr. All. Gen. Under Favour, my Lord, 
neither the Court, nor they, are ripe for any fed 
Motion of this Nature 75 


a F . FS 1 


6 4 


* 
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Me. Serj. Pemberton. If we do not move it 


| now, it will afterwards (I fear) be too late. 


Mr. Soll. Gen. Theſe Gentlemen are very 
forward, but certainly they miftake their 
time; this is a Habeas Corpus that's brought by 


the King, and not by the Priſoners; and 


* therefore they are too ſoon, till they ſee what 


the King has to ſay to them. IN 
Mr. Att. Gen. Your Lordſhip cannot as 

| yet be moved for your Judgment about the 

Legality of this Commitment, becauſe this 


Writ was granted upon our Motion, who are 
of Council for the King, and upon this Writ | 


they are brought here: and what is it we defire 
| for the King? Certainly nothing but what is 
F Regular, we have here an Information for the 
King againſt my Lords, and we deſire they 
may plead to it. | 


Mr. F. Pemberton. Good, my Lord, will t 


3 you pleaſe to hear us a little to this Matter? 


L. C. Juſt. Brother Pemberton, we will not 


| refuſe to hear you by no means, when you . 


Iſpeak in your proper time, but it is not ſo 
now; for the King is pleaſed, by his Attor- 


* ney and Sollicitor, to charge theſe Noble Per- 


ſons, my Lords the — with an Informa- 
I | tion, and the King's Council call to have that 
Information read, but you will not permit it to 


be read. 


Mr. S. Pemb. Pray my Land ſpare us a 


Word : If we are not here as Priſoners regu- 


larly before your Lordſhip, and are not brought 


in by the due Proceſs of the Court, then cer- 
tainly the King's Council or the Court have no 


Power 


2 


| bor it. 
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Power to charge us with an Information; 
therefore we beg that you will hear us to that, 


in the firſt place, whether we are legally here 
before you? 


Mr. Soll. Gen. Theſe Gentlemen will have 


their proper time for ſuch a Motion hereafter. 


Mr. Pollexfen. No, Mr. Sollicitor, this is, 


without all Queſtion, our only time for it, we 
dall have no time afterwards. 


Mr. Att. Gen. Yes, you will; for what d0 5 


ve who are of Council of the King now aſk 
of the Court, but that this Information may 

be read? When that is done, if we move to 
have my Lords the Biſhops plead, then they | 
may move what they will; but before we make 
that Motion, they cannot break in upon us 
with their Motion; and with Submiſſion to | 
your Lordſhip, whether my Lords the Bi- 


mops were duly ( Committed, is not yet a Que- 
ſtion. 


Mr. Finch. But it is, and this the fitteſt time 


Mr. Soll. Gen. Pray will you . us s quietly 4 


King, not upon theirs, and now we have them 
here before the Court, we for the King would 


charge them with an Information ; which In- 
formation, that they and the Court may 2 


what it is they are charged with, we pray 1 


may be read to them by the Clerk; and * £ 


2 Ne it 


what we have to ſay, and then anſwer us with 
Reaſon, if you can; I think we are in a | 
proper Way, but they are not, my Lord; for 
(as I ſaid) my Lords the Biſhops are brought 
by the King's 1 Writ upon our Motion for the 


0 
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it is read, let theſe Gentlemen ſay what they 
will for them, they ſhall have their time to 


ſpeak ; but certainly they ought not to obſtruct 


the King's Proceedings, nor oppoſe the Read- 
ing of the Information to theſe noble Lords, 


who are brought here in Cuſtody into Court, to 


| this very purpoſe, that they "e be charged 365 


with this Information. - 
Me. S. Pemberton. But we have ſomewhat 


to ſay, before you can come to that, Mr. Solli- | 
citor. 


„ Soll. Cen. ou ought not to be heard as - 
yet. 

— * Mr. $. Pemberton. Under favour x we ought t 0 8 
* be heard. | 


Sir Rob. Saw yer. My Lan, Mr. Sollicitor | 


— has oppoſed our 12 heard, but we now de- 
fire he would hear our Anſwer to it, and that 
| which we have to ſay is this, That my Lords 
the Biſhops are not here Regularly in the Court 
to be charged with an Information; and if the 
Law be not with us in this Point, as we doubt 
not to make appear it is, no queſtion but when 
your Lordſhip has heard what we have to ſay, 
you will give a Right Rule in it: My Lord, 
| we fay, that by the Rules of Law, no Man 
 _ ought to be er with an Information or 
Indictment, by the expreſs Statute of Edward 
the Third, unleſs he come into Court by legal 


Proceſs ; that is a ſtanding Rule, and the 


5 Practice of this and all other Courts i 18 purſuant = 
to it: Now in this Court you have ſeveral Pro- 
ceſſes that go out of this Court, and he that 


comes as taken by Virtue of. a — or any 


Attach- 


* I 
—_— 
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Attachment after a Summons, or by Venire in 
the Nature of a Subpæna; I fay, he that comes 

in upon theſe Proceſſes may be charged with an 
Information; but where a Perſon is in Priſon, 
committed by another Juriſdiction ; and another 
Authority, than that of this Court; when the 
Priſoner is brought here by Habeas Corpus, the 
firſt thing the Court has to do, is to enquire 
whether he be legally committed; to that End | 
tl. e Return is filed, and the Party has leave to 
make his Exceptions to it, as we do in this | 

Caſe. My Lords are here brought upon a Ha- 

| beas Corpus, the Return of which has been 
read, and now the Return is filed, we are pro- 
per to move, that my Lords may b be diſcharged; | 
for you now fee what they are committed for, | 

wot it is for a Miſdemeanor in making and pub- 
1 liſbing a Libel, that's the Matter for which 


lll they are committed ; and it appears by the 
Return likewiſe, that they who are thus com- 


| mitted are Peers of the Realm, for ſo my 
if Lords the Biſhops all are, and for a Miſde- 
i  meanour they ought not by Law t to have been 1 
=_ - committed. | 
= GT Yau go too 1 now, Sir Robert 
1 fave, I would willingly hear you whatſoever 
=_ you have to fay 3 but then it muſt be i in its due | 
—_ time. £ 

* Ar. Att. Gm. This very Diſcourſe dates 
i 1 have heard) has paſs'd up and down the 
ll; Town tor Law; we may now ſee whence they 


had it. 

i Mr. Soll. Gen. *** it Ve 1 been 
urged by me, but denied by them who now 
= 2 . 


* 
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urge it, and I am glad that they now learn of 
me to tack about. 
L. C. J. Look you, Gentlemen, do not fall 


upon one l but a to the Matter be- 
fore you. 


Mr. §. Pemberton. So we would, my Lord, 
if the King's Council would let us; Firſt, we 


I | fay, we being brought here upon a Return of 
| a Habeas Corpus, there was neither at the Time 

| of the commitment Cauſe to impriſon us, nor 

| was there by the Warrant any Cauſe to detain 

us in Priſon; and for that, beſides what has 


been hinted at, we ſay further, that here it is 


| returned, that we were committed by ſuch and 


;-- fork Perſons, Lords of the Privy Council; but 


| the Return doth not fay, that it was dene x. 
- | them, as Lords of the Privy Council, which [ 
| muſt be in Council; for if it be not in Council, 


| they have not Power to make ſuch a Warrant 
1 %he Commitment of any Perſon, and that 


| we ſtand upon; here is a Return that is not a 
- | good Return of a legal Commitment, and 
I therefore we pray ay Lords may be diſ- 
1 charged. 


Mr. Pollexfen. Pray, 1 my Lord, ſpare me a 


Word: That is the Thing we humbly offer to 
| your Lordſhip's Conſideration ; and, under Fa- 


vour, I think we are proper ' both as to the 


| Matter, and as to the Time; the Return is 
no filed before you; if by this Return there 
appears to have been ſuch a Cauſe to commit 
| theſe Lords to Priſon as is legal, then we ac- 
knowledge they may in a legal Courſe be 
brought to anſwer for their Offence; ; but, with 


. Submif- 
= 


* —— od — — Uo HO „ a 
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Submiſſion, it appears not, by any thing that 
is in this Return, that my Lords the Biſhops 
were committed by the Order of the Privy- 
Council. All that is faid is, That they were 
committed by my Lord Chancellor, and thoſe 
other Perſons named, Lords of the Privy- 


Return for they 
the Privy-Council, except only 2s they are in 
Council, and by Order made in Council; ex- 5 
cept that do appear they have no Power to | 
commit. Then take the Caſe to be ſo; here 

is a Man committed by one that has no Au- 

thority to commit him, and he is brought by | 
Habeas Corpus into this Court, what ſhall * = 


Court do with him? Shall they charge him 
with an Information? No, it does appear that 
he was never in Cuſtody, but under a Commit- | 


—— 
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ment by thoſe who bad no legal Power to com- 

mit him; and therefore he muſt be diſcharged; | 
and that we pray for my Lords the Biſhops. 
What the King's Council may have to ſay to | 


them afterwards, by way of Information or 


otherwiſe, they mult take the regular Methods | 

of the Law to bring my Lords the Biſhops to | 

| anſwer ; but as the Caſe ſtands here before you, | 

upon this Return, it does appear, they had no 
Authority to commit them, by whoſe 3 | 
they were committed ; and therefore this Court 
has nothing to do but to diſcharge them. 

Mr. Finch. I beg your Lordſhip's leave to 
ſay one Word Jake on the ſame Side; I 
think. with humble Submiſſion, this is the 
moſt * Time for us to make this * 

or 


Council; which we conceive is not a good | 
can do — as Lords of | 


or 


+ z Fab &% e EE Sid oo nd 


The Traal of - the Seven Bifbops. 15 


for here is a Habeas Corpus returned, this Re- 


turn is filed, and then the King's Council 
move to charge my Lords the Biſhops with an 


Information : That Motion of theirs (we ſay) 
is too ſoon, unleſs my Lords are here in Court, 
I mean legally in Court; for no Man is in 


Court ſo as to be liable to be charged with an 
Indictment or Information, that is not brought 
into Court by legal Proceſs, or as a Priſoner 
upon a legal Commitment; then, my Lord, with 
humble Submiſſion, we fay, that it doth a 
| pear by this Return that my Lords the Biſhops 
are not here legally in 8 becauſe this 
Commitment of theirs was not a legal Commit- 
ment. And two Objections we have to it; the 
| one is, That the Perſons committing had no 
Authority to commit; for the Return ſays, that 
it was by Virtue of a Warrant under the Hands 
of ſuch and ſuch, being Lords of the Council, 
and they (we fa y) have no Authority to do 
1 this: The other "Objedtion is, That the Fat 
| for which they were committed, they ought 
not to have been impriſoned for; the Fact char- 
ged upon them is in the Nature of it a he 
MNiſdemeanor, and for fuch a Fact it is the 
Right of my Lords the Biſhops (as Peers o ß 
the Realm) "7 they ought to be ſerved with 
the uſual Proceſs > Subpena, and not to be 
committed to Priſon. Theſe are the two 


Objections that we have to this Return, and 
this is (under favour) the proper time for us to 


make this Objection, before the King's Council 


can charge my Lords the Biſhops with an In- 


formation. 


— * 8 i 
— * 


. * 
1 
„ „ 
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L. C. Juſt. What ſay you to i, Mr. 4. 
. torney ? * | 
Mr. Att. Gen. With ſubmiſſion, my Latif, : 


theſe Gentlemen have out of Courſe and pre- 


poſterouſly let themſelves into this Diſcourſe, 


and when all is done, we muſt recur to that 
which we moved to your Lordſhip before, to 
deſire that your Lordſhip would order the In- 
formation to be read, and when we call my 
Lords to plead to the Information, then will 
be their proper Time to make this Objection; 
for ' tis a ſtrange thing certainly for Men to 
make Objections before they 
they are charged with. They ſay, 
of their Motion is, becauſe my Lords the Bi- 
ſmops are here in Court upon the Return of an 
Habeas Corpus, and therefore · they come in 
upon a Commitment (as they ſay) for that 
which they ought not to be committed for at 
all, and we cannot charge them unleſs they be 
properly in Court. Now for that it is true, if 
that Commitment of theirs were the only 


know what it is 
the ground 


Thing that was here before the Court, then the 


Court would, if that Commitment were ille- 
gal, diſcharge them of that; but when a Man 
s preſent here in Court, brought into Court, 
let him come how he will, he is not to have 
any longer Time than that Inſtant to appear, 
and be charged with the Information. 
true, upon a Subpena, which is in the Nature 
of a Summons, there a Man hath (as it were) 
an Eſſoin, and may 


'Tis 


make his Excuſe, and he 
ſhall have time; but when he is preſent in 
Court, either as a Perſon privileged, as an 


Officer, 


—— 
* 


"The Trial f the Seven „ Biſhops. 1 ; 


Officer, or as a Priſoner, he ſhall be charged 
preſently ; and theſe Gentlemen are not to let 


| themſelves into Invectives againſt the Commit- 
ment, thereby to keep off their being charged 
| with the 133 Beſides that, it is ſtrange 
_ theſe Gentlemen ſhould know the Privilege of 
my Lords the Biſhops as Peers, better than all 
| the Lords of the Council, who are moſt of 
them themſelves Peers ; and they that make 
I the Objection ſhould have conſidered, whether 
IJ theſe Lords that made the Commitment did 
| not think themſelves concerned in all the Pri- 
vileges of Peerage as well as theſe ſeven noble 
33 Ol. 
| Sir Robert Sawyer. Is that a an Anſwer to our 8 


Objection, Mr. Attorney 2 
Mr. Att. Gen. I ſay, it is a ftrange Objection, 


1 anſwer, *tis out of due Time; for this we 

| fay, that my Lords the Biſhops being now 
here in Court as Priſoners upon a Commitment, 
and we deſiring to charge them with an Infor- 

mation, you are not to examine the Matter of 
| their Commitment, and therefore I do inſiſt 
upon it that the Information ſhould be read, 

| and then you will conſider whether they are 

2 not bound to plead to it. 
Mr. Finch. My Lord, I hope Mr. Attorney 1 


Gm will not think legal Gbjections to be 
Invectives. | 


Mr. Att. Gen. Truly I know not what you 


| call legal Objections; [ do not think yours are = 
| fo, nor do I think leg Objections are Invect- 
1ves; but I uſed that ; "ik ee as very proper 


for what you urged againſt the Commitment. 


No. II. — x70 * 


— 


5 an wy 5 
Mr. Solll Gen. It from they would ke an 
Anſwer to their Ovjections, but will not ſuffex | 
us to give it; they would firſt examine whe- 
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L. C. J. Nay, Gentlemen, don't quarrel 


about Words. 


Mr. Finch. My Lords, we would not wil- 
lingly have Words given us to quarrel at. 
Mr. Soll. Gen. My Lord, the Queſtion 1s, 


whether we are in the right Method of Prac- 
rice, as to the Courſe of the Court, or they? 


It may be theſe Gentlemen think to make us 


angry, and take Advantage of our being in a 


Paſſion. 


Mr. Finch. Mr. Solicitor, we defire to have 


our Objections anſwered. | 
Mr. Soll. Gen. Nay, if you begin to be an- 


By. Gentlemen, we can be angry too. 


ther my Lords the Biſhops have been duly 
committed; that (we ſay) is not to be done by 
the Court as yet: Your Lordſhip ſees they are 


actually in Cuſtody, by a Commitment, of the 
Lords of the Council, that appears by the 
Return before your Lordihip, and for what 
they were committed, what do we now pray for 
the King? Firſt, we move for a Habeas Corpus, 
then that Information may be read, and all is 


in order to bring this Fact (for which they were 
committed) to a T ryal. 'Tis ſaid upon the Re- 


turn, they were "oy to the Tower for contri- _ 


ving, writing, and publiſhing a ſeditious Libel 
againſt the King? s Perſon and Government, 
winch (I think) 1s Crime enough for a Man to 
deſerve 


L. C. J. I would have neither of you. be 
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deſerve to be committed for. They would 
have you to diſcharge theſe Lords from this 
| Commitment, (the Return, as they ſay, being 
not legal) before the Information be read: 
| But we think their Motion is irregular, for 
here is a Crime charged in the Commitment, 
and upon that Commitment they are here now 
as Criminals before your Lordſhip; and Mr. 
Attorney has exhibited” an Information for the 

| King, which is in the Nature of a Declaration 


| at the King's Suit; and that in this Court. 


which is the ſupreme Court now in being for 


| the Trial of Matters of this Nature. We will 


come to that 


Queſtion, whether they were le- 


; | gally committed, when there 1 18 a proper Wo ” 


| | for it; but now we find my Lords the Biſhops 
in Court upon a Commitment for a great 
ec | Crime; I repeat it again, It is for contriving, 


- | writing, and publiſhing a ſeditious Libel againſt _ 


| vernment; and whether the King's Council 
e | ſhallnot have leave to make out this Charge 
e | by an Information, ſure can be no Queſtion at 
le [all in this Court. I hear them mention the 
ir |Statute of Edward the Third; but that is not at 
zr fall to the Purpoſe ; that is but what was offered 
s, [in another Caſe that may be remembered, and 

is [offered by way of Plea, and preſſed with a 

re [great deal of Earneſtneſs, but rejected by the 
e- [Court; and now, what could not be received 
1 then by way of Plea, theſe Gentlemen would 
b their Importunity have you receive by way 

of Parole at the Bir. I ſuppoſe the Deſign is 
to entertain this great Auditory with an Ha- 


ve I 0 B - = — 


1 
* 
the King's Perſon and againſt the King's Go- 
y 
e 


poſed upon) that they are in the Right and we 


Information may be read, and let them plead 
what by Law they can to it, according to the 
Courſe of the Court; but that which they now | 
urge is untimely, nnd out of Courſe. 


to your Lordſhip---- 
800 been heard before your Time already. 


leave to anſwer what the King” s Council have 
5 objected. 


8 your Objections, and we muſt not permit vy- 
ing and revying upon one another. If you 
have no more to ſay, but only as to the Mat- 


ters that have been urged, you have been heard 
to it on both Sides already. 


x 2 what has been objected by the King' 81 
Council, and ſtate the Caſe aright. 


The Objection (as J take it) is this, chat theſe 


nn 
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rangue, and think to perſwade the weak Men 
of the World, (for the wiſe are not to be im- 


in the Wrong; under Favour, my Lord, we 
are in the Right for the King. We defire this 


Sir Robert Sawyer. My Lord, we offer this 
Mr. Att. Gen. Why, r you bare 


Mr. S. Pemberton. Pray, my Lord, give us 


. C. 7. The Ling? 8 Coonci have anſwered 


Mr. S. Pemberton. I would, if you pleaſe, 


Mr. Fuft. Allybone. Brother Pemberton, I do 
not apprehend that the Objection you make a 
gainſt this Commitment has any Weight in it] 


Lords were not legally committed, becauſe 
they were committed (ſays the Return) by 


ſuch and ſach Lords of the Council particu. 
larly named, and it does not ſpecity the 
to be united | in the Privy Council. Noy 


truly 


Tze Trial of the Seven Biſhops. 21 


| truly, with me that ſeems to have no Weight 
| atall ; and I will tell you why. If my Lord 
| Chief Juſtice do commit any Perſon, and fer 

his Name to the Warrant, he does not uſe to 


add to his Name Lord Chief Juſtice, but he is 
known to be ſo without that Addition; and 
would you have a different Return from the 


| Lieutenant of the Tower to a Habeas Corpus, 
then the Warrant itſelf will Juſtify ? The 

| Lords do not uſe to write themſelves Privy- 
4 Counſellors, they are known to be ſo ; as well 
| as 2 Judge, who only writes his Name, and 


does not uſe to make the addition of his Ot- 
| fice. 


Sir Rebert Sawyer. Pray, my Lord, give me 


% leave to be keard to this. I think truly it is — 


ed | a weighty Objection; for, under favour, we 


| fay, it muſt upon the Return here appear that 
ou | they were legally committed, before you can 
at-| charge them with an Information. I do. not 

| take Exceptions to the Warrant, becauſe it is 

| fubſcribed by ſuch Lords, and they do net 
write — Lords of the Council, they 
need not do that, and the Return has averred 


that they are ſo ; but the Return ought to 


have been, that it was by Order of the Privy- — 
Council, and fo it muſt be, if they would ſhew _ 

t. my Lords to be legally committed, that they 
were committed by Order of the Privy- 


ſe} Council, and not by ſuch and ſuch particular 


. byt Perſons, Lords of the Privy-Council. So in 
icuq the Caſe put by Mr. Juſtice Allybone, of a 
Commitment by your Lordſhip, or any of 

che Judges, it muſt be returned to be by ſuch 


B 3 4 
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that ſhews the Authority of the Perſon com- 


there was ſufficient Authority in the Perſon to | 
commit, your Lordſhip cannot take it to be a le- 


could have no Authority to commit but in 
Council, and this Return ſeems to make it 
done by them as particular Perſons, and that's 
not a good Return (with your Lordſhip's fa- 
vour) upon which theſe Reverend and Noble| 
Lords can be detained in Priſon. But what do 
they on the other Side ſay to this ? Why, we 
ſhall be heard to it anon: But, my Lord, they 
very well know it would be too late for that 
Effect which we defire of our Motion, and 
therefore we lay the Objections before you 
now in its proper time (ſay we) you ought not 
to read any Information againſt us, becauſe wel 
are not legally here before che Court; and ſure, 
that which was ſaid by the King's Council, 
that your Lordſhip may charge any one that 
you find here in Court, which =y ſoever * 
comes in, cannot be legal. 


. Mr. Attorney, or elſe you ſaid nothing. 


that Side have a way of letting your ſelves i 


a Warrant, by ſuch a one Chief Juſtice, for 


mitting; and then your Lordſhip's Name to 
it indeed is enough, without the Addition: 
But if it does not appear by the Return that 


gal Commitment. But now in this Caſe they 


Mr. Att. Gen. Who ever faid fo? 
Sir Rob. Sawyer. 1 apprehended you ſaid ſa, 


Mr. Att. Gen. Sir Robert Sawyer, you of 


to ſay the ſame Things over and over againg 
and of making ys to lay » what they Rente. 


Sf 


an one, Lord Chief 


” 9 
8 in 
zain 


* 
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Sir Rob. Sauyer. Truly 1 did apprehend 
you laid down that for Doctrine, which 1 
thought a very ſtrange one; for we ſay, with 
| your Lordſhip's favour, he that is in Court 
without a legal Proceſs, is not in Court ſo as 

to be charged with an Information. 


CEE_RS __ MxM 
Y * r 


Mr. S. Pemberton. My Lord, it is not the 


Body being found here => intitles the Court 
to proceed upon it, but the Perſon accuſed is 


to be brought in by legal Proceſs : Then if we 


be not here by legal Proceſs, the Information 
cannot be charged upon us; and if we ſuffer 


It to be read, it will be too late for us to make 
>| this Objection. 


"3 c F. That you hve all faid over and 


| over, and they have given it an Anſwer. 


Mr. Att. Gow. Pray, Mr. Serjeant, will you : 
make an End? You have repeated your Ob- 


jection over and over, I know net how 


often, and will never be contented with our 
Anſwer. 5 


Ms. Fuſs. Ally bone. Sir Robert Sa 


methinks does anſwer it: 


| as good, 


Nantes. 
Sir Rob. Sawyer. That is not our Ob POLE 
Mr. At. Ge, Your Objection = been 

— 4: e 


wyer, chat 
which you 21 in Anſwer to the Caſe I put, 
For if the Return de 
9 that it was by a Warrant from ſuch. 
Juſtice 3 as if my Lord 
| Chief Juſtice had added the Title of hk Office 
| to his own Name when he ſubſcribed the War- 
rant; then this Return, That this was done by 
ſuch and ſuch Lords of the Council, mult be 
as good as if they had added that to their on 


Objectien is So ſomething, "if my Lord 
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heard and anſwered ; we pray the Information 
may be read. | 


that yet. 


Averment by the Lieutenant of the Tower, in 
his Return to an Habeas Corpus, that it was 
done by them in the Council- Chamber? 


bert Wright, Chief Juſtice, is a good Commit- 


good Return, becauſe he is Chief Juſtice all 
over England, and bath Authority to commit 
wherever he is; but a Commitment by ſuch. 
an one, or ſuch and ſuch Lords of the Privy- 
Council, cannot be a good Return of a Com- 
mitment, becauſe though they be Lords of 
the Council, yet neither ſingle, or apart, nor 


there their Authority is circumſcribed : So 
that that muſt needs be a great Difference be- 


ſo many Lords, by the Name of Lords of the 


about with them, but are limited to their At- 


arguing, that theſe Lords could not- 40 this 


Mr. S. Pemberton. No, we are not come to 


Mr Fuſt. Allybone. Pray, would you have an 


Mr. Finch. My Lord, the Difference i is this, 
with Submiſſion ; a Commitment by Sir Ro- 


ment, and a Return of that Nature were a 


all together, have Authority to do ſuch an Act, 
unleſs they be aſſembled in the Privy- Council; 


Tween a Commitment made by a Judge, who 
is always ſo, and a Commitment by a Lord, or 


Privy- Council, who carry not their Authority 


bn in Council. gy 
Mr. Juſt. Allybone. Mr. Finch, indeed your 


Chief Juſtice could not act but as — the 
Character of Chief Juſtice; for you are now 


Act, 
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Act, but as Lords of the Council in Council: 


The ſame (ſay I) may be ſaid of a Commit- 


ment by the Lord Chief Juſtice; he cannot 
| do it but under the Formality of his Autho- 
| rity, as he is Chief Juſtice, unleſs you wil! 
make it impoſſible for him to do any thing 
but as Chief Juſtice, or unleſs you make. it | 
| impoſlible to __— his Perſon from his Au- 
2 thority. 
* Finch. But, Sir, the Nifference lies 
here; the Authority of the one is general and 
univerſal, and goeth with him where-ever he - 
goes; the other's er! is limited to a Par- 
ticular A 
M. Juſt. Ally Zone. Why, would you have i it 4 
| averred, That "they did it being aſſembled i = 
5 Council * ; 


4 


Mr. Finch. Under Lavour; they cannot I - 


8 ſtify any thing that was done by them as 
Lan of the Council, but in the Privy- 
3 Copel. 5 
FH Mr. Juſt. Powel. Truly, my Lord, for my 
; part, 1 think there is no ſuch great neceſſity 8 
haaſte in this Matter: Here are Exceptions ta- 
ken to this Return; and the Matter tranſacted 
no before us appears to me to be of very | 
great Weight, peradventure a greater or 4 
weigghtier has not been agitated in this Place in 
any Age. It concerns theſe Noble and Reve- 
rend Lords in point of Liberty, it comes ſud- 


denly upon us; and therefore, my Lord, J 


think it very fit we ſhould conſider a little of 
this Matter, and conſult the Precedents of 
Returns, how they are; for there are Multi- 


tudes | 
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tudes of Returns of Writs of Habeas Corpus 
in this Court; therefore it were requiſite that 
we did conſult the Forms of other Returns, 
and how the Precedents, as to this Matter, 
have always been : If they are according as 
this is, then all is well ; but if they be other- 
wile, it is fit we ſhould keep to the uſual 
Forms. 
„ What's your Opinion of it, Bro- 
ther Allybone ® 

Mr. J. Ailybone. I am ſtill « the tins 
Mind I was, my Lord, That he could make 
no Return, but this Return he has made; and 
if his Warrant was inſufficient upon this Ac- 
count, that theſe particular Perſons, Lords of 
- = Privy-Council, did this Act without 5 1 
ing that they did it in Privy- Council, then 
tis not his Return that could mend it: And 


5 truly I do not know that there does need any 


1 


e for this; for every one knows where 
the Lords of the Council are; and ' tis a ſuf- 
: ficient Averment, this, chat is in the Re- 


Mr. Pollenfen. They are Lords of the 
Council every where, but they do not act as 
Lords of the Council any where but in 
Coun cil. 

. F 8⁰ iny Lord Chief Juſtice | 
is s Chief Juſt ice every where. 

Mr. Finch. And he can do judicial Acts, as 
ſuch, every where; but the Lords of the 
Council cannot act but in the Council. 2 
Mr. F. Alhybone. Nor is it to be preſumed 

that hey did do it. ' 
Ar. 
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Mr. Finch. It is not a Preſumption that is 


to make any thing in this Caſe; but the Que- 
ſtion is, whether here be a legal Return of a 
legal Commitment? 


Mr. J. Allybone. Such publick Perſons, in 


ſuch publick Acts, can never be preſumed to 
aàct in their ſeparate private Capacities. 


Mr. Finch. But, with Submiſſion, your 


Lordſhip can judge only what is before you in 


| this Return, whether it be a good Return, and 

| whether here be a good Authority aſſerted in 
| the Perſons that ry commit my, Lords the Bi- — 

os... 


4 C. F. Truly, as to this Ob ection and 


Exception that has been made by 2 I hava 
conſidered of it, and what tg been ſaid on 
| all Sides, and I think 'tis the uſual way of 
Commitment; I never ſaw any other; all 
the Warrants that ever I ſaw are of this Baran: = 
if there were any Precedents, they ſhould be 
* ſhewn of that Side. > 
Sir Robert Sawyer. There are Multitudes of = 
Precedents otherwiſe, and none of this Form. 


I. C. Fuft. 1 confeſs, *tis a Caſe of great 


: 2 Weight, and the Perſons concerned are of 
great Honour and Value; and I would be as 
| willing as any Body to teſtify my Reſpects and 
Regards to my Lords the Biſhops, if I could 
| ſee any thing in it worth conſidering of. 


Mr. Soll. Gen. There's no Colour for it, if 


1 they do but look upon the Statute of the 16th 
and 17th of the late King, which arraigns the - 
Proceedings of his Privy Council; that tells 


you what Things belong to the Cognizance of 
the 
5 


— — ͤö 
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the Privy-Council, and what not; and there 
you have all the Diſtinctions about Commit- 
ments by the King and Council, and by the 
Lords of the Council: And that Act will 
| Hhew that this is a Commitment according to 
the uſual Form. They know very well what 
the common Style of the Orders and Commit- 
ments of Council is, as in other Places, and 
other Commitments; by ſuch an one, Chief 
Juſtice, that is the Style that is very well 
known for ſuch Warrants: So a Commitment 
by ſuch and ſuch, naming them particularly, 
Lords of the Council, that's an Order made 
dy the Lords in Council; and that Statute di- 
ſtinguiſhes between Commitments of one {ſort 
and the other; and it does it, becauſe ſome- 
times Warrants run in one Form, and ſome- 
times in another; but they all come gens 
the Direction of that Statute. My Lord, 
are in a plain Caſe; my Lords the Biſhops | 
come regularly before you, upon a Commit- 
ment by the Council; and therefore we pray 
they may be charged with this Information. 
Sir Rob. Sawyer. Pray, will your Lordſhip 
give us leave to have that Statute looked in- 
to, which Mr. Sollicitor ſpeaks of, and then 
ve fhall ſee whether it be to his Purpoſe. SET, 
J. C. J. Let the Statute be read. Ty 
Mr. Soll. Gen. If it be Keeble's Book, it is 
the 16th of Charles the Firſt; if it be the old 
Book, it is the 16th and myth of Car. towards 
the End. — 
Clerk reads. b oy, and be it. 
cnaBed that this Ad, and the e ſeveral Co a 
4 6e 
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therein contained, ſhall be taten and expounded 


. that. 


to extend only to the Court of Star-Chamber ; 


| and to the ſaid Court bolden before the Prefident 
and Council in the Marches of Wales, and 


before the Preſident and C ouncit in the Northern 


| Parts. 


Mr. Soll. Gen. It 1 is the Paragraph before 
Clyk reds. Avd be it allo providet ents © 


nafted, That if any Perſon ſhall hereafter be 
| Committed, Reſtrained of his Liberty, or ſu Her — 


Impriſonment, by the Order and Decree of any 


ſuch Court of Star-Chamber, or other Court a- 3 
| foreſaid now, or at any time hereafter, having, 
or pretending to have the ſame, or like Furiſ- 
| diftion, Power, or Authority to commit, or 
| :mpriſon, as aforeſaid; or by the Command or 
| Warrant of the King's Majeſty, His Heirs or © 
| Succeſſors, in their own Perſons, or by the Com- 
mand or Warrant of the Council-Board, or 7 


any ef the Lords, or others of His Majeſty"s 


4 Privi-Contil, that in every ſuch Caſe, every 
| Perſon ſo Committed, Reſtrained of bis Li- 


beriy, or ſuffering Inpriſonment, upon de- 
| mand --- - 


Mr. Soll. Cen. That is all; Your Lordſhip 


bees theſe: ſeveral Diſtin®tions of the Style of 


Commitment. 


M. Att. Cen. Now, pray favour us a little: 


. My Lord, I think theſe Gentlemen will not 


deny but that the Lords of the Council can 


commit. I muſt confeſs, they aſ that which 


was pretty reaſonable, if the Caſe was as they 
would make it; they would have my Lords 


the Biſhops diſcharged, becauſe there is not a 


Return 
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Return of a good Commitment, and that 
ſtands upon this Preſumption, that what is 
here ſaid to be done by all theſe Lords, at the 
End of whoſe Names this is added, Lords of 
the Privy-Council, was done by them out of 
Council, which, I ſuppoſe, your Lordſhip 
will not preſume, but will take it, that they 
did this as Lords of the Council in Council ; 
and no Man can fay, but the Lords in Council 
can commit. 
Mr. Soll. Gen. You may as ell preſume 75 
upon a Warrant made by my Lord Chief Ju- 
ſtice, becauſe it is not ſaid where he did it, and 
therefore he did it in Scotland. 
Mr. Att. Gen. I ſay again, unleſs your 
Lordſhip will preſume that which is not to 
be preſumed, this mult needs be a very g good £ 
Return. 5 | 
Mr. Fuſt. Ahpbone. Truly (as Mr. Sollicicor I 
: ſays) you may as well deſire us to pre eſume, 
that my Lord, Chief Juſtice would commit a 
Man in Ireland or Scotland; I can ſee no ima- 
ginable Difference. 
Mr. Finch. My Lord, That which we pray, 
is, not that your Lordſhip would preſume, bur 
that you would not preſume, but take the Re- 
turn as tis before you; and then ſee whether 
it can be thought to be a Commitment by the 
Lords in Council? 
Mr. S. Pemberton. Pray, my Lord, f. pare us 
a little in this Matter: Here has been the 
Clauſe of a Statute read to you, from whence 
Mr. Sollicitor would conclude, that all Com- 


mitments by ſeveral forts of Perſons there 
named, 
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if | named, are legal; or elſe the Enumeration of 
is | the ſeveral ſorts of Commitments ſignifies no- 
e | thing to this purpoſe. But I pray your Lord- 
f | ſhip would conſider this, that the very ſcope 
f | and end of that Parliament is, to relieve a- 
Pp | gainſt illegal Commitments and Oppreſſions; 
y | then the ſeveral Commitments therem named, 
3 | can never all be called legal; fo that that ſig- 
il | nifies nothing to our Purpoſe. My Lord, 
| they tell us we ſtand upon Preſumption, no, 
e | we do not ſo; we ſay your Lordſhip ought 
1- | not to preſume the one or the other, but to 
d | judge upon what is before you, but here is no- 
Il thing before you but this Return of a Commit- 
ir | ment of theſe Noble Perſons, my Lord the 
o | Archbiſhop of Canterbury, and the reſt of the 
d | Biſhops, which is ſaid to be by theſe particular 
I Lords. Now if your Lordſhip will pleaſe to 
"Tr | give us Time to look into it, (for this is an Ex- 
> | ception we take at the Bar upon hearing the 
a | Rcturn read) we would ſhew the conſtant way 
!- | has been quite otherwiſe than this Return 

I makes it; therefore we deſire leave to ſatisfy _ 
„ | your Lordſhip concerning the uſual Form of 
it }Þ Precedents, and thereby it will appear, that it 
:- | ought to have been, that they were committed 
r | by Order of the Privy Council, and then he 
e | ſhould have ſet forth the Warrant it ſelf, 
| which would have ſhewn the Names of the 
IS Privy Counſellors, and he needed not to have 
& put their Names in the Return as the particu- 
e lar Perſons that committed them; but now my 
- ILorqd, this does not appear to be an Order 
made in Council, as it ought to be, and the 

5 5 — Return 
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Return is that which is before you, and you 

oe to Judge only upon what is before you. 
C. Juſt. So we do. 

Juſt. Allybone. Ptay, Sir Robert Sawyt tr; 


I 


would the —— of a Governor of the Tower 
in his Return to a Writ of Habeas Corpus alter 
the Nature of the Commitment ? 
Mr. Att. Gen. My Lordſhip, we are in your b 
Lordſhip's Judgment. 
.. Jul Allybone. I ſay, Brother Pater: 2 
ton, would any ** Saying of the Lieu- 
tenant of the Tower alter the Nature of the | 
Thing, his Return in that Caſe is only an 
ducement to the Warrant of Commitment, and 
his ſaying one way or t' other would neither vi- 
tiate nor mend the Commitment. YN 
Mr. Soll. Gen. Your Lordſhip cannot take 
Notice of the Commitment but from the 4 
Warrant. 5 
Mr. Pollexfen. The Return i is the Fact _ | 
"which you are to judge. : 


Mr. Fuſt. Powel. Certainly » we 0 * 


of the Record, and nothing elſe, and the 
turn is the Record now, being filed. 


L. C. Juſt. The Return is as certain, 1 think, 


as can be. 


Mr. Soll. Gen. By che "FE it appears, the 


Biſhops were committed by the Warrant of 


ſuch and ſuch Lords of the Council, and that 


which is before you now is, whether you , 
will not intend it to be done by them in 


—_ . 
Mr. Fuſt. Powel. We can intend nothing, 


but muſt take the Return as *tls. 


— oft. 
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C. Juſt. The Warrant is good enough, 
I Ar truly, and ſo is the Return. 

Mr. Pollexfen. I think in all the Habeas 
Corpuss that have been ſince the King's Re- 
turn, of Perſons committed by the Council, 
the Return# have been quite otherwiſe than f 


this Return is; we do all pretty well agree 


(or ought I can perceive) in theſe two Things; 
| we do not deny but the Council Board has Power 
to commit, they on the other Side do not af- 


I firm, that the Lords of the buen can com- 


mit out of Council. 5 
VM,. Att. Gen. Yes, they may, as Juſtices " Hh 
the Peace. —_ 
= BY 7 Pollexfen. That is not pretended to be ; 
fo here. 
"AE No, no, that i: is not the Caſe. . 
r. Pollexfen. Then, my Lord, with ſub- 
| miſſion, I will compare it to any Thing elſe of 
| this Nature. I deny not but that the Council 
may commit, but the Queſtion is, whether this 


I Return of their Commitment be right. Su- 


poſe there ſhould be a Return to a Habeas Cor- 
Ius, that ſuch a one was committed by Sir 
| Robert Wright, and three others by > Bey 


Juſtices of this Court, for a Contempt, with. 


Tout ſaying, that it was done in Court, this 


[would be an ill Return; although they nad ö 


Power in Court to commit for a Contempt, yet 
it muſt appear, that it was done in Court, or it 
cannot be a good Return. If I had thought 
or foreſeen that ſuch a Return would have been 
made, I could eaſily have made out our Ob- 
bection, bat we could not foretell what they 
E "ht © — 


| rs 
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would return, and therefore we can only make 
this Objection now upon the hearing of it read. 
In all the Debates that have been heretofore in 
the great Caſe of the Habeas Corpus concern- 
ing my Lord Hollis, and thoſe other Gentle- 
men who were in Priſon upon Commitments by 
the Privy Council, the Returns are, that they 
were committed by Order of the Privy Coun- 
cil, as near as I can remember ; 3 I will not 
rake it upon me to be poſitive in it, but I be- 
lieve if your Lordſhip thought fit to give us a 
ſhort time to look into it, we ſhould be plainly 
able to ſhew you, that all the Returns of Com- 
mitments of this Nature, are ſaid to be by 
Oder of the Council-Board, and never any of 
them naming the Lords, for that may be true, | 
and yet not a legal Commitment. 1 
l have ſeen ſeveral Precedents of 
n in this Form, and if you make] 
no Exception to the War rant, you can make no 
Exception to the Return, becauſe that wy ſets] 
forth the Return. F 
Mr. Pollexfen. The Commitment you are to 
juge of, is upon the Return, with ſubmiſſion, S 
and ſuppoſing the Warrant to be right ande 
good, yet the Return is not legal. | 
Mr. Att. Gen. We ſay, in common Under: 
ſtanding, it cannot be but a Commitment inf 


| 
= Council. 4 
=. Mr. S. Pemberton. But common U derflontin FT 
N 
1 and legal Unerſftandins are two Things, and 
_- : 
ö We pray the Jadnmone of the Court. ] 
Wt, 2 


Mr. Soll. Gen. And ſo do we, my Lordi 
and pray your Rule in it. 


—. 


Mr. Fu 


E 4 $4. 
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Mr. Tut. Allybone. You may by the ſame 


Reaſon ſay, Us upon all Commitments by 
Warrant from Juſtices of the Peace, that the 


Commitment was out of the County, if the 


Party does not alledge in the Warrant or Re- 
rurn, that the Commitment was in the County. 
Tis an Objection that would put us upon pre- 


| fuming, what we have no reaſon to preſume. 


L. C. J. If you would have our Opinions, 
let my Brothers declare theirs, q will ſoon tell 


you my Mind. 


Mr. Juſt. Holloway. Pray let the Return be 


read again. (Which was done.) 1 
Mr. Act. Gen. So that the Return ſays, they 


| were committed by Virtue of a Warrant of ſuch 
| and ſuch by Name, Lords of the Council; and 


| whether this be a Warrant of the Council is 


the Queſtion, and we think it is HP * 
that *tis a good Return. 


Me. Fuſt. Powell. 1. have given yo my 


Thoughts already, I think we ought to 8 4 


| Precedents in a Caſe of this Weight and Na- 


rd 


ture; and truly I will not take upon me to ſay, . 
Whether it be a good Return or not a good R- 
turn, without 1 N into Precedents. Hr 


Mr. Fuft. Allybone. For my own part, it does 


not ſtick at all with me, for the Reaſons I 

gave before. When any Man that has an Au- 
chority to commit, does commit a Perſon to an 

inferior Officer, and that Officer has an Fabeas 


Corpus brought to him, it is enough for him 


to return his Warrant, by which the Party was 
committed, and whatſoever he ſays by the bye, 


cannot have any Iaftoence one way or other to 
| 4-2 alter 


—— — 2222 — NY ARES. —ͤ—ę— — 
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alter the Nature of the Thing. Now unleſs 
you would make every Man that is a Juſtice of 


the Peace write his Name and ftile himſelf 
| Juſtice of the Peace, this muſt be a good Com- 
mitment. Every Commitment ſhall be pre- 
ſumed to be purſuant to the Power of the Per- 

| ſon committing; and I am ſure, take theſe | 
Lords ſeparately, and they had no Power to 
commit, and conſequently ſuch a Warrant | 
would be no Authority to the Lieutenant of 
the Tower to receive them: But when they ſend 
ſuch a Warrant as this, we ſhall preſume it to 

be according to the Power they have, and not | 

- according to the Power they have not; this | 
Warrant is returned by the Officer, and I can- 
W but preſume that it is all very well. 


My Lords, I am very 


Mr. Fuſt. Holloway. 


* and willing your Lord ſhips ſhould 
have all the Right and Juſtice done you that 
can be, and by che Grace of God, I will en- | 

1 it all I can: I ſee in chis Caſe it is 

agreed on both Sides, that the Council have a 


Power to commit, and the Commitment is here 


certified in the Words of the Warrant, and 
the Lieutenant has made his Return, that they 
were committed by Virtue of this Warrant: 
If the Lieutenant of the Tower had returned | 
any other Commitment, you would have bla- 
med him for a falſe Return; but now you find 
fault with his Return, beczuſe he does not lay, 
the Warrant was made by the Lords of the 
Council, and in Council; that is a thing ſo 


notoriouſly « known to all the Kingdom, that | 


my Lords were ſent to the Tower by the Coun- 


1 
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cil, that no Body doubts it; and being thus 
ſent by this Warrant, I do not ſee but that this 
is a very good Return, and my Judgment is, 


that the Information ought to be read. 
L. C. Fuft. I told you in the beginning, 


e | after you had made your Objections, that I 
EF thought i it was as all other * are, and 1 


am of the fame Opinion ſtill, I find no Fault 


i with the Warrant, nor with the Return. 


Mr. Serj. Pemberton. There is no Objection 


to the Warrant at Preſent. upon this had | 


SE _ 


A C. Fuſt. Weben do I take upon me to 
* any Thing, nor is there any Thing now to 


| | be ſpoken of touching the Fact for whk 
1 theſe Noble Lords were committed. 


Mr. Att. Gen. We Pray, * Lord, the In- k 


6 may be read. — 
Mr. Fuſt. 1 There is no eien a >. 3 


| bout the Fact, but whether this be a good 


| Return which is here made, that they were 


committed by ſuch and ſuch Lords of the | 
Council. 9585 
1 Juſt. 1 wank do as ; much 1 to give my 


Lords the Biſhops eaſe, and ſet them at Li- 


!!; nd Re dd Þ 


* 
2 b 


| berty, as I could poſſibly by Law, but we muſt 

| not break the Rules of Low for any one, 

Mr. Soll. Gen. Pray read the Information. 
Mr. Finch. No, my Lord, we oppoſe the 


reading of it. 


i 0 


7 


| Mr. Soll. Gen. Why, will not you be ſatiſ- 
| fied with the Opinion of the Court? 


fer, which we muſt have the Opinion of he 
= ; Cour: 


Mr. Finch. We have another Thing to of- 3 
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Court in, before this Information can be 
1 

Mr. Att. Gen. Pray let us hear it whi th 
Is? 
Mr. Finch. My Lord, we did humbly offer 
one Objection more to your Lordſhip againſt 
the reading of the Information; the former | 
Objection was concerning the Perſons commit- 
ting, in that it does not ſufficiently appear up- 
on the Return that they were committed by 
the Lords in Council; the Court have given 
their Opinion in that. But the other Objection 

ſtill remains, whether they ought to have been 
committed at all, and therefore when they now 
appear upon this Habeas Corpus, we ſay, they 
were not legally committed to Priſon, becauſe | 
a Peer ought not to be committed to Priſon 1 
in the firſt Inſtance for Miſdemeanor. | 
Mr. Soll. Gen. If you pleaſe you may ſpeak bk 
to that by and by, but that is not proper now | 
for you to offer, or for the Court to determine, | 
whether a Peer may be committed * an Ac- x 
|  evfation for a Miſdemeanor. | 
Mr. Finch. With ſubmiſſion, that is ſuch a | 
Difficulty that lies in the way againſt the read- 
ing of the Information, that you muſt ger | 
over it, before you can come at the reading | 
| a "Mp | 
Mr. Ait. Gm. You will have your time for | 
all this Matter by and by, but cercainly you 
cannot be admitted to it yet. 
I. C. Fuft. Truly I think you are too o carly 
wed that Exception. x 


Mr. Finch, 


nm Been en a << — — — 


it, he did not ſay 
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Mr. Finch. With Submiſſion, we think this 


is the proper Time, and I will tzll your Lord- 
ſhip the Reaſon why. 


I. C. Juſt. Mr. Finch, certainly every Thing 5 
in the World, that can be ſaid, you will ſay 


for your Clients, and you ſhall be heard; or 


we are very willing to deliver theſe nable 
Lords, if we can, by Law, and if the Excep- 
tions you make be legal. 


Mr. Finch. My Lord, we do not doubt 


your Juſtice, and therefore we deſire to offer 
| what we have to ſay 
| Queſtion (it ſeems) is about the time of making 
| our Exception. 
did fay one Thing which was certainly a little 
| roo large, That however any Man comes into 
| Court, it the Court find him here, they may = 
charge him with an Information. — 
Mir. Att, Gen. Who ſays ſo? 1 faid no ſuch 1 
Thing. 1 5 .- = 
Mr. Finch. Then 1 acquit Mr. Attorne ey af 4 
8 ſo: Then both he and I 
agree the Law to be, That a Man that does 
| come into Court, if he does not come in by 
legal Proceſs, he is not to be charged with an 


in this Point; the only 


Mr. Attorney (we apprehend) 


Information. Then ſince we do agree in that 


Propoſition, certainly we muſt be heard to this 
Point, Whether we are here upon legal Pro- 


| - ceſs, before you can charge us wich ch Infor- 


mation? 
Mr. Att. Gen. You think you have aid a 
fine Thing now, and take upon you an Autho- 


rity to * on me agree to what you pleaſe. 


— ER 


Mr, 
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Mr. Finch. Certainly the Conſequence i is plain 
upon your own Premiſes. 


Mr. Att. Gen. Do you undertake to ſpeak 


for me? 
Mr. Finch. 1 am in the Judgment of the 


Court, and to them I leave ir. 


Mr. Att. Cen. I know you thought you had 


4 got an extraordinary Advantage, by making 
me 2 6 what you pleaſe; but there has been 
L little ſaid, but what has been grounded 
5 —— Miſtakes all along. This is that 1 do 
fay; If a Man comes in voluntarily upon any 
Recognizance, though he be not in Cuſtody; 
or if he comes in upon any Proceſs, if the 
Court find him here, though that Proceſs be 
Wl , not for the Thing charged in the Information, 
;yet the Court is ſo much in Poſſeſſion of the 
Perſon, that he ſhall plead to any Informa- 
tion; and that I do ſay, and will ſtand by. 
Mr. Soll. Gen. My Lord, we are here in a 
very great Auditory, and this Court is always 


a very great Court, (but here is a greater and 


nobler Aſſembly than uſually we have here) 
and theſe Gentlemen, to ſhew their Eloquence 


and Oratory, would, by converting Propoſi- 


tions otherwiſe than they are delivered, put an- 
other Meaning upon them, and ſo draw ſtrange 
Inferences from them: But theſe Arts we are 


ſure will not prevail here; we ſay plainly, and 
we are ſure the Law is ſo, (let them apprehend 
what they will) that your Lordſhip cannot ex- 


hibit an Infor mation to any Man that you find 
accidentally here in Court. Then, ſays Mr. 
Fincb, we are agreed; but withal (ſay I) take 


my 


1 ſelf. 
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my other Propoſition : If a Perſon be brought 
into Court by legal Proceſs, or upon any Con- 
tempt 1 by an Attachment, or War- 
rant, or upon a Habeas Corpus after a Com 
mitment, being thus found in Court, your 
Lordſhip may certainly charge him with an 
Information. When theſe Gentlemen, who 
are ſo eager on the other Side, did preſide 


here, and ſtood in the Places where Mr. At- 


Forney and I now are, I can name them abun- 


dance of Caſes of the like Nature with this, 
when Men have been compelled to appear to 


Informations, and plead prefently ; they are 


the Perſons that made the Precedents; they 


made the Law, for ought I know: Vm ſure 1 
| Ffind the Court in poſſeſſion of this as Law, 
fand we pray. the uſual Courſe may be tol- 
lowed. 


Mr. Finch. Pray, my Lord, „ us a2 


Word in this Matter: Ido agree with Mr. At- 
torney in this Matter, but 1 do nat 1 wich 


Mr. Sollicitor. 
Mr. Soll. Gen. Tou do not agree with your 


Mr. Finch. 4 bane : 3 do, and: al ways ſhall 


5 agree with myſelf; but I. do not agree with 


you, Mr. Sollicitor. 
Mr. Soll. Gen. You do not in 1688 agree 
with what you were in 1680. 


Mr. Finch. Says Mr. Attorney, a Man that 
comes voluntarily in, cannot be charged with 


lan Information; with him I agree. Say s Mr. 


Sollicitor, a Man that comes in, and is found 


in Court by any Proceſs, may be charged with 


= 
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an Information: 1 ſay No, if the Proceſs be| 
wholly illegal, for he cannot be ſaid to be le- 


gally in Court. Suppoſe a Peer of the Realm 


be taken upon a Capias, and is committed to 
the Marſbalſea, and is brought up upon a Ha- 


beas Corpus, I would fain know whether you 
could declare againft him? 


3 


Mr. Att. Gen. No, we cannot. 
Mr. Finch. And why is that, but becuaſe the | 


Proceſs is illegal, and he is not truly in Court? 
Then is it a proper time now to make this a 


Queſtion, Whether my Lords here were le- 
cally committed, * iy you can lay any 


Thing to their Charge by way of Information? | 
For if the Commitment be illegal, it is a void 
Commitment; and if the Commitment be 
void, the Proceſs is void, and then oy” Lords : 
are not legally in Court. - 


That ſure | is but returning again 8 


L. C. Ja. 


to the ſame Queſtion that has been determined 
already. 


Mr. Soll. Gen. If your Lordſhip will permit } 


them to 20 over and over the lame Things, we 


hall never have an End. 


Mr. Finch. My Lord, we pray thiſe Gen: 


tlemen of the King? $ Council may be a little 


cool with us, and then they will find we dof 
not talk the ſame Things over and over again, 


nor meddle with that "which the Court have 


Siven their Judgment 1 in. 


L. C. Fuft, Well, go on, Sir. 
Mr. Finch. My Lord, we ſay it is the Pri- 


vilege of the 3 of England, that none o 
= them ſhall be committed to Priſon for a Mil 


Gemeanor, 


claim as Lords of Parliament. 
upon this Return and the Warrant, that the 
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demeanor, eſpecially i in the firſt Inſtance, and 
| before Judgment; this (we ſay) is the Right of 
my Lords the Biſhops, and that which they 


Now it appears 


Council Table hath committed them, (for 


| your Lordſhip and the Court hath rul'd it, that 


Lords of che Council, and we now complain | 


this Commitment muſt be taken to be by Order 
of the Privy Council, and we meddle not with 
that further) but we ſay that the Council- 
Table may commit a Man unjuſtly, that is 
| certain : There has been Relief often given in 
this Court againſt Commitments by the Council 
Table: And that they were unjuſtly committed, 
depends en that Point of their Ty as 
8 = 
2 * Pemberton. My Lonk,. we fay y, that 
the Lords of the Council have illegally Com- 
| mitted theſe Noble Peers, who are Peers 3 
the Realm, and ought to have the Privilege T2 
of their Peerage, which ; is not to be commit 
ted for a Miſdemeanor; 
"| ought not to have done: 
England ought no more to be committed for a 
Miſdemeanor, and to be Impriſoned, eſpecially 
upon the firſt Proceſs, than they 
| Caſe of Debt. 


that the Council 
For the Peers of 


may be in a 
It is true, in the Caſe of 
Treaſon, Felony, or the Breach of the Peace, 


the Peers have not ſuch a Privilege; they 
may be committed; 
meanor (as this does appear to be in the War- 


but for a bare Miſde- 


rant of Commitment) they ought not to be 
Committed ; but they were committed by the 


1 
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of this to your Lordſhip as illegal, and there- 
fore pray my Lords may be diſcharged. | _ 
Sir Robert Satoyer. Will your Lordſhip be 
Pleaſed to favour me a Word on the ſame Side 
for my Lords the Biſhops. It muſt be agreed 
to me, that if a Peer be brought into Court, 
as taken by a Capias, he cannot be charged 
with a | Gar Bang ; and the Reaſon is, becauſe 
the Proceſs is illegal: Then, my Lord, with 
ſubmiſſion, when a Peer comes upon a fo- 
reign Commitment, and is brought in Cuſtody 
upon a Habeas Corpus, this is either in the Na- 
ture of a Proceſs, or a final Commitment, as a 
a Judgment; they will not ſay, that this is a 
good Commitment ſo as to amount to a 
Judgment; for the Council. board could not 
give a Ju udgment in the Caſe; beſides, the 
Commitment is illegal becauſe it is not a Com- 
mitment till they "find Security to anſwer an 
Information here, but tis a Warrant to keep 
them for a Miſdemeanor; beſides, there is an- 
other Thing we have to ſay to this Warrant, 
(for I making Objections againſt the Validity 
of this Commitment) it does not appear that 
there was any Oath made, and therefore the 
Court muſt adjudge that there was no Oath 
made, and then no Man ought without an 
Oath to be committed, much leſs a Peer; but 
that which we chiefly rely upon, is, That my 
Lords ought not to have been. committed for 
this, which is but a Miſdemeanor at moſt: 
And if they uſe it, as Proceſs to bring my 
Lords the Biſhops to anſwer an Information, 
we fay, by Law no ſuch Proceſs can be taken 
Out 


O 


WM .. 


9 1 May bad hand 
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out againſt the Perſons of Peers for bare Miſ- 
e- [demeanors. I do agree, that for Felony, Trea- 
| Fon, or Surety of the Peace, the Perſons of 
Peers may be committed; and that which is 
e called Surety of the Peace in our Books, Mr. 
d JSollicitor knows very well, in ſome of the 
„Rolls of Parliament, 1s called Breach of the 
Peace, but it is all one; and the meaning, in 
ſe I ſhort, is, That it is ſuch a Breach of the Peace, f 
h [as for which a Man by Law may be obliged to 
o- | find Sureties for the ” Soy 111 it ould mean 
a Breach of the Peace by implication, as all 
Treſpaſſes and Miſdemeanors are faid to be 
is [contra Pacem in the Indictment or Information, 
a ſthen it were a ſimple thing to enumerate the 
a | Caſes wherein Privileges did not lie; for there 


ot [could be no Information whatſoever, but muſt 


he be contra Pacem, and ſo there could be no ſuch 


n- [thing as Privilege at all: And beſides, we fay, © 
an | the very Courſe of this Court is contrary * 


ep | what Big would have; for in the Caſe of a 
n- | Peer, for a Miſdemeanor, you go firſt by: 
it, | Sammons, and then you do not take out a Ca- 
ity N pias as againſt a common Perſon, but the next 
ut | Proceſs is a Diſtringas, and ſo ad Infinitum ;; 


he [and I do appeal to them on the other Side, and 


th | challenge them to ſhew any one Precedent, 
an | when a Peer was brought thus into Court, to 
Mt | be charged with an Information, without it 
my were in the Caſe of an apparent Breach of the 
for | Peace, for he muſt be charged in Cuſtody, and 
 : | there muſt be a Committitur to the Marſhal, to 
my | intitle the Court to proceed; your Lordſhip 
on, | will find very few Precedents of Caſes of this 


den 8 Nature 


there? Not the common Proceſs of a Subpæna, 
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Nature about common Perſons, for till withinlth 
theſe fourteen or fifteen Years there was no{0t 
ſuch thing ever done againft a common Per-Þf* 
ſon ; but this was the Rule; firſt there went"! 

a Subpena, and then an Attachment, and 

when the Party was taken upon the Attach-J * 
ment, he is taken to come in upon Proceſs, and} f 
then the Court would charge him preſently ; | 
but if he did appear upon the Summons, they 
would not charge him, but he had time to take 

a Copy of the Information, and an Imparlance 
of 9 till the next Term, before he could 

be compelled to plead. But in the Caſe of 
a Peer, there never was any ſuch Prece-] 
dent, as the attaching his Perſon, but only a 
Summons and Diftreſs; and I would be glad | 
the King's Council would ſhew that ever there 
was any ſuch Proceſs taken out againſt the Per- | 
ſon of a Peer, for a meer Miſdemeanor. My 
Lord, *tis plain, what Breach of the Peace | 
means in every Information, and I only ſpeak | 
this to acquaint the Court how the * 
Proceedings in all theſe Caſes have been. Theſe 
Informations were anciently more frequent in 
the Star- Chamber; and what was the Proceſs | 


that was not the Courſe there; but the Proceſs 
was a Letter from the Chancellor, that if the 
Party upon that Letter did not appear, in a 
common Caſe there went out an Attachment, 
but in a Prer's Cale never; and ſo it appears by 
Crompton's Furiſdiftion of Courts. Tit. Star- 
Chamber 33. This appears likewiſe by the 
Proceedings 1n Chancery againſt the Peers, till 
the 


Courſe was condemned as — 
my Lord Dyer. 


pena, but they would then in the Queen's. 
time, be ſo bold as to take out an Attachment 
againſt a Lord for not appearing ; but that 


o we find in 


Mr. Att. Gen. That v was at a common Per- 


ſon's Suit. 


Sir Robert Sawyer. But the W 1 
the Star- Chamber were at the King's Suit, and 


I am ſure that the Peer's Privileges reach to 
| Informations, but, as I was faying, it was ſo 
adjud 


1 well's Caſe, 14 Eliz. Dyer, 3 


iged as to the Chancery in 1 Lord Crom- 


"L. 0. #8. You ule a wen Crna, te 


. Robert Sawyer, but pray remember what you 


laid down at firſt, for the Ground of your Piſ- 
courſe. That there was never any Commit- 


ment of a Peer for a bare Miſdemeanor, you 
| muſt keep to that, that is the Point you are to 
look after. 


„Ä 


d not cite theſe Caſes but for this purpoſe, to 
ſhew, that in all Courts the Peers have parti- 
cular Privileges, and I am ſure they can pro- 
| duce you no Precedents for any ſuch Proceed. 
_ ings againſt a Peer; in my Experience of theſe 
3 Marters, I never knew any ſuch; nay, I knew 


it always to be otherwiſe, Thar in Informa- 


tions for Miſdemeanors, there did never iſſue 


out a Capias againſt a Peer; and Mr. Attorney 


Eknous very well, it was fo in the late Cafe of 


my Lord Lovelace for that Caſe of my Lord 


Devonſhire, 
5 . 
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in the Queen's time, they did not ſo much as take 
ofout an Attachment after Default upon a Sub- 


Devonſhire, that was an expreſs Breach of the 
Peace, though it was debated and diſputed 
then; fo that I take it, theſe Noble Lords can- 
not be charged with this Information, becauſe 
and un- 
leſs they can ſhew me any ; Caſe, where a Peer 
did ever come in upon ſuch a Commitment, 
and anſwered to an Information upon that 
Commitment, ir muſt certainly be allowed not 
to be the legal Courſe ; though if ſuch a Pre- 
ait ſub Silentio, 
without Debate or ſolemn ara agg that 
would not do, nor could bind the reſt of the 
If one Man would loſe a particular 
Benefit he has, all the whole Body muſt not 
loſe it; and the Benefit is not ſmall, of Time 
to make hie Defence, of Imparling, of taking | 
of the Indictment, and preparing him- | 
ſelf to plead as his Caſe will bear; and indeed 
a common Perſon has uſed to have theſe Pri- 
though in ſome Caſes of late they 
and if a Capias 
went out (which we ſay cannot go againſt a 


. Lord) and the Party were brought in, he was 
Now, my Lord, I 


they do not come in by legal Proceſs ; 


cedent could be ſnewn, that p 


Peers. 


a Copy 


vileges, 
have taken the other Courſe ; 


ro anſwer immediately. 


take it, that the Privileges of Peers is in all 


times the ſame with the parliamentary Privi- 
lege in Parliament time, which reacheth to 
My 
Lord Cooke is expreſs in this Point in the 4th 
Tf that Objection ſhould hold good, 


that every Information being contra Pacem, that 


Informations, as well as other Actions. 


Inſtit. 25, 


ſhould be a Breach of the Peace, then (as I 
fad before) 2 will hold in no Infor- 


* 


mation, 


%” Gown PO LL, 2 
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thel mation, which is contrary to that and all our 
ted other Books; *tis only ſuch a Breach of the 
an- Peace, as for which Security of the Peace may 
uſe be required. But further, that this is a Privi- 
- [lege enjoyed by the Peers Spiritual as well as 
er | Temporal, I ſuppoſe will not be denied; for 
nr, I think they will not queſtion, but that the 
Biſhops and Abbots that were Lords of Parlia- 
10t | ment were Peers ; and we find in our Books, 
re- | when the Court has been moved for a Capias 


nat Jand fat in the Lords Houſe, it was always faid 


againſt an Abbot, if he were a Mitred Abbot, 


he [that no ſuch Proceſs ought to go; and fo it is : 


lar in the Cafe of Biſhops ; but indeed for other 
zot | Noble Men, the Difference is this, Where 0 
ne does not appear upon Record that they are 
ng Lords of Parliament, there the Courts have | 
n- put them to bring their Writs of Privilege; 
ed [but where it does appear upon Record that tꝭ ey 
i- are Peers, the Court is to allow and take Notice 
ey fof their Privilege, and there needs no ſuch 
as Writ. Now that the Parliament Privilege, 
a [and the Privilege of Peers (as to their Perſons) | 
as |is the ſame, appears by the Form of the Writ 


1 lin the Regifter, Fol. 287. Fitz. Herb. Nat. 
11 | Brev. 247. The Words of the Writ are theſe, 


i- | That if ſuch a one be ſued at the Suit of an- 
to other, the Writ commands, that a Peer out 
ly Jof Parliament time ſhould have the fame Pri- 
h FJvilege with thoſe ſummoned by the King to 
, [the Parliament; and I know not any Di NA 
ze [rence that can be put between them; and it 
I [cannot be denied, that all Informations what- _ 
- loever, unleſs ſuch as are for Breaches of the 
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e The Trial of the Seven Biſhops. 


Peace, for which Surety of the Peace may be 
required, are under the Controul of the Par- 
liament Privilege; ſo that upon theſe Grounds 
I do preſs that my Lords the Biſhops may be 
diſcharged : If there be any Information againſt 

us, we are ready to. enter our Appearance to 
anſwer it according to the Courſe of the Court; 

but if the Information be for no other Thing 
than what is contained in the Warrant of Com- 

mitment, then their Perſons gm to be "Bu 7 

vileged from Commitment. 

Mr. Pollexfen. If your Lordſhip pleaſe to 

take it all together, you will find it a Caſe 

very well worth your Conſideration, it being 

the Caſe of all the Peerage of England. L 

Mr. Ait. Gen. My Lord, theſe Gentlemen 

have taken a great deal of Liberty, and ſpent 

much of your Time in making Jong Argu- 
ments, and after all, truly I do not know 
where to have them, nor can underſtand what 
they would be at|; it ſeems they agree that for 

Treaſon, Felony and Breach of the Peace, a a 

Peer may be committed. | 
L. C. Juſt. That is (ſay the 5) urn ae 

of the Peace, as for which Surety of the Peace 
may be required. 2 

Mr. Att. Gen. Then all the Learning they if 

have been pleaſed to favour us with is at an 

End; for if here be any Thing charged upon 

the Biſhops for which Sureties of the Peace 

may be en, then this 1 is a * Commit- 
ment. 

3 That they muſt agree upon their 

own Arguments. 


— | | 
. 
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. Att. Gen. Can then any Man in the 


| World fay, that a Libel does not require Sure 
ties of the Peace? for we muſt now take it as 


it is here upon this Return, How my Lords 
the Biſhops will clear themſelves of it, is a 


| Queſtion for another time; but the Warrant 
4 ſays they were committed for contriving, fra- 


I ming, and publiſhing 


Tr. 


| contrived, made, and 


a ſeditious Libel againſt 
His Majeſty and His Government ; Is there a 


greater Miſdemeanor? Or is there any thing 


| on this Side a capital Crime that is a greater 
| Offence ? Is there any thing that does ſo tread 


upon the Heels of a capital Offence, and 


| [comes ſo near the greateſt of Crimes that can 


be committed againſt the Government! ? Not 


to enlarge at this time upon what the Confe= 

quences of ſuch Things may - 
| greater Breach of the Peace than ſuch ſeditious | 
Practices? No doubt, any Man ma 


mitted for it, and may be bound to find Sure- | 
ties for his good Behaviour. 


be, is there a 


y be com- 


Sir Robert Sawyer. 1 ſay Sureties of the 5 
Peace, not of the good Behaviour, 


Mr. Soll. Gen. Pray, my Lord, apt you 


ronfider where we are, we are going towards 
France, I think; or ſome farther Country 


they have fer us out to Sea, and I do not ſee, 


after this rate, when we ſhall come to Land; 


certainly theſe Gentlemen are mightily out of 
the Way, and would fain have us fo too: We 


are here -upon a ſingle Queſtion, as this Caſe 


I ctands before your Lordſhip, upon the Return. 


Here is a Libel, a ſeditious Libel, ſaid to be 

publithed againſt the 

md his Government, by t theſe noble 
ie. Co. -.---- _— 


King, 


87 
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Lords the Priſoners; this is the Accuſation. 
Suppoſe this to be true (that to be proved 
hereafter; I hope they are innocent, and will 
prove themſelves ſo; ) but ſuppoſe it to be 
true, that they have made a ſeditious Libel a- 
gainſt the King and his Government, will any 
Man ſay that this is not done Vi & Arnis? 
This is a Libel with a Witneſs; nay, two or 
three Degrees more may carry it to High. 
| Treaſon ; and all the Informations that were | 
exhibited by Sir Robert Sawyer, when he was | 
Attorney-General (and he exhibited a great 
many for Libels) conſtantly theſe Words were 
in Vi & Arms & contra Pacem. 
35 Biſb. of Peterborough. Was it foin your own 
I, Caſe, Mr. Sollicitor ? 3 
Mr. Soll. Gen, Les, it was 40 in my Caſe, I 
and you were one of them that proſecuted me, 
for ought I know; or if you did not proſecute 
me, you preached againſt me; or if you did] 
not, ſome of your Tribe did: But fo, my} 
Lord, it was in many other Caſes within time] 
of Memory. Sir Robert Sawyer has paſt a4 
Compliment upon me of my great Skill in 
Parliament Matters; but truly there needs no 
great Skill in Matters where the Law is fo 
plain. A Peer they agree, may be in Priſon 
for Treaſon, Felony, or Breach of the Peace; 
but that Breach of the Peace (ſay they) is 
where the Law requires Sureties of the Peace; 
but is there any Certainty where Sureties of the 
Peace ſhall be required, and where not? Then 
I would put this Caſe, Theſe Lords have con- 
rived and — a ſeditious Libel _— 
| ; e 


this be not ſuch a Breach as will require Sure- 
ties of the Peace, is the Queſtion before you: 


And it plainly appears to be ſo in Sir Baptiſt 
Hicts's Caſe, in Hobbart. 


If a Man write a 
private Letter, provoking another to fight, al- 


though there be no fighting, this is a Breach of 
the Peace. Now a Letter can do no Wrong 
in that kind, but as it incites and ftirs up to 
fighting, which may occaſion Bloodſhed: And 
I think there cannot be a greater Breach of the 
Peace, than for a Man to come to the King's 


Face, and publiſh a Libel againſt him; and 


yet, according to their Doctrine, this Man ſhall 


go away, and you ſhall not take him up, but 
take a Subpæna againſt him, and wait for the 
Delay of all the ordinary Proceſs. 
tell you another thing, that a Capias does not 
lie upon an Information againſt the Perſon of 
a Peer, and that there is no Precedent of any ® 
ſuch Thing; but I pray them to remember the 
_ Caſe of my Lord Lovelace, about ſome three 
Fears ago, for breaking a Footman's Head. 
It ſeems, if a Man libels the King in his own 
Preſence, that is not ſo great a Matter, as a 
little Correction to an inſolent Footman; but 
there he was bound in a Recognizance to appear 
here in this Court, and accordingly he did ap- 


And they 


pear, and was charged with an Info mation; 
and as to that Precedent I do believe Sir Robert 


Sawyer and Mr. Finch won't contradict me; 


this was in the firſt Year of this King. There 


was likewife my Lord of Pembroke's Caſe, who 


went to a diſorderly Houſe, and there frighted 
= 


ſome | 
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| the King and his Government; 5 and whether 
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will reduce us to the Methods of the Law, 


fit, and may have theſe learned Gentlemen, | 


| ſome People, and we moved the = and 
had an Attachment againſt him for a Miſde- 
meanor, and he was glad to compound the] 
Thing, or it had not ended ſo ſoon as it did; 
and yet if a Lord comes to the King's Perſon, 
and affronts him to his very Face, will not an 
8 lie againſt him for it? Certainly it 
will. My Lord, we have gone out of the Way 
too Re: 0 already, and theſe Gentlemen will 
lead us farther, but we hope. your Lordſhip 


Here is an Information which we deſire may 
be read, if they have any Thing to plead to 
it, their Time for that will come after it is 
read. If they think they have been illegally] 
- n it appears plainly upon this Return] 
| who they were that did commit them; here are 
a great many noble Lords to anſwer an Action 


of falſe Impriſonment, if theſe Lords think 


tat are very well able to * them what they 
ſhould do in it. 
Sir Robert Sawyer. We pray your Lordſhip's 
Judgment, whether the Caſes put by Mr. Sol- 
licitor are like our Caſe, 
Mr. Soll. Gen. They are as like, as Sir Ro- 
2 bert Sawyer is to Mr. Attorney that was. 
Sir Robert Sauer. Thoſe Cafes are of ap- 
parent Breaches of the Peace, ſo likewiſe was 
my Lord of Devonſpire's Caſe, but cenalnly 
that was not at all lie this. 
Mr. Finch. With your bende Favour I 
would add but one Word, and I would repeat 
nothing of what haz been ſaid; all that I _ 
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ſay is this, There is a great deal of Difference 
between an actual Breach of the Peace, and 
that which in the bare Form of an Informa- 


Law, it being contra pacem : Suppoſe it be laid 
a Man did vi & armis ſpeak 


that make the Words a Breach of the Peace ? 
ayl Mr. Soll. Gen. It muſt be vi & armis, and | 
11 certainly i is a Breach of the Peace. 
Mr. Finch. If a Man write a Petition, are 

aw. | the Pen and Ink that he uſes the Arms? 
ay Mr. Soll. Gen. My Lord, I hope Mr. Finch 
to] remembers what I heard him in — ; 
18 Sidney s Caſe, Scribere eft agere. 


if tion is a Breach of the Peace by Conſtruction of 4 


Words, will that 


ly} Ar. Finch. I think it is fo, Mr. Sellicitar, "ll 


urn but every Action is not a Breach of the Peace. 
are] L. C. Juſt. Well, let my Brothers deliver 
ion their Opinions, I will give you mine. 
nkl Mr. Fuſt. Allybone. The ſingle Queſtion now. 
en, | is, Whether or no that which Mr. Sollicitor 
ey was pleaſed to name as the Crime, and lay it 
I to the Charge of my Lords the Biſhops, that 
P'S} is a ſeditious Libel, ' be a Breach of the Peace: 


l- I do confeſs that there is little of Argument to 


I be drawn from Forms of Indictments; and I 
Lo- ſhall put no great Streſs upon the Words vi & 


I armis, where the Fact will not come near it; 


p- | but if a Commitment may enſue, (as they 
vas | ſeem to agree) wherever Surety of the Peace 
ly | ſhould be required, nothing ſeems more im- 
I portant to me, than that Surety of the Peace 
II ſhould be required, where there is any Thing 
at of Sedition in the Caſe ; and wherever there is 
all } a ſeditious Act, I cannot tell how to make any 
ay 1 9 4 other 
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it appears to me to be of far greater Conſe- 
Great, High, and Noble Peers of England 
Predeceſſors in this Court heretofore would not 
them to themſelves to make what Judgment 
Thing of that Weight, that it may be very 
fit for the Court to take time to conſider of it ; 
and I declare for my own part, I will not take 


upon me to deliver any Opinion in a Matter 
of this Conſequence, before I have conſulted 


the Caſe. 


not determining, limiting, or cramping the 


of the Peace ; *tis agreed to be on all hands a 


1 Commitment, then, ſay I, in my Judgment, 


other Conſtruction of it, but that it is an actua 
W of the Peace, that is my Opinion. 

Mr. Fuſt. Powell. T am of the fame Opinion 
in this Point too, as I was in the other Point 
before : It was a Matter of great Conſequence 
(I thought) upon the former Point, but now 


quence than it did at firſt ; for here, all the] 


are concerned in it as to their Privilege. Our 


determine the Privileges of the Peers, but left 


they pleaſed of them. I think truly tis a 


all the Books that can give me any ons in 
Mr. 7 72 Allybane. Hr Powell, T am 


Privilege of Peers, but I am only conſider- 
ing whether or no a ſeditious Libel be a Breach 


Breach of the Peace. Is there any Thing that} 
will require Sureties of the Peace to be given 
upon the doing of it? For there Sir Robert 
Sawyer has laid the · Foundation of his Diſtin- 

Slew; and if that ſhall draw any Perſon under 


wherever there is a ſeditious Libel, there is 
that which is an actual Breach of the Peace 
; — — 


| 


and cherefore I would be as careful (if that were 
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for I am ſure, there is that which is ſufficient 
to require Sureties of the Peace. I controvert 
not the Right of the Peers one way or other, 
but only declare my Opinion, That this is a. 
Fact that comes within the Rule laid down by 


them, That what will require Sureties of the 
_— is a Breach of the Peace. 


God forbid that in a : 


Mr. Fuſt. Holloway. 


Caſe of this Nature, any one ſhould take upon 


him here to ſay, that every Miſdemeanor were 5 
a Breach of the Peace, I ſay not ſo; but cer- 


tainly there are ſome ſuch Miſdemeanors as are 


| Breaches of the Peace; and if here be fuch a 
Miſdemeanor before us, then it is acknow- _ 
ledged that even in Parliament time a privi- 
leged Perſon might be committed for it; for 
in Treaſon, Felony, and Breach of the Peace, 
Privilege does not hold. 9 
me (a8 1 my Brother ſaid) to determine concern= _ 
ing the Privilege of the Peers; it is not of our 


I will not take upon 


Cognizance, nor have we any thing to do, 
either to enlarge or confine Privilege; nor do 


we determine whether this be ſuch a Libel as 
is charged in the Information, that will come 
in queſtion another time; but certainly, as this 
| Caſe is, the Information ought to be read, and 
F my Lords ought to appear and plead to it. 


. 


Fuſt. Certainly we are all of us here 


as tender of the Privileges of Peers as any in 
the World can be, and as tender as we would 


be, and ought to be, in trying any Man's 
Right : It becomes us to do it with great Re- 
ſpect and Regard to my Lords the  Bithops * 


the 
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the Queſtion before me) to conſider very well, 


Life. But when I ſee there can come no 
Miſchief at all to the Privileges of the Peers, 
by what is agreed on all Hands, I think I may 


Warrant, be ſuch a Miſdemeanor as is a 


ing ſuch as have been recited, I cannot but 


required Sureties of the Peace, and if Sureties 


5 — read. 
f it. 
> Sir Thomas Powys, Knight, Attorney-General 
of our Lord the King, wha for our ſaid Lord 
the King, in this Behalf, ſues, comes in his 

Weſtminſter, on Friday next, after the Mor- 
for our ſaid Lord the King, gives the Court 


laid Sovereign Lord the King, out of his ſignal 
Clemency - _ 


2s Sell Gan: Man is os in-is in Tatts 


It 


of» 
OY 


before I give my Opinion, as ever I was in my 


very juſtly give my Opinion for here is the 
Queſtion, Whether the Fact charged jn the 


Breach of the Peace? and the Words of the 
Warrant (which is now upon the Record) be- | 


were not given, a Commitment might follow; 
and therefore 1 think the Information muſt be 


Mr. Ar. Gen, We pray the Clerk may read | 


0 lerk reads. Middleſex * A That 


own Perſon here into the Court of our ſaid 
Lord the King, before the King himſelf, at 


row of the Holy Trizity in this Term; and 


here to underſtand and be informed, that our 


_Biſhsp of Peterborcugb. My Lord, we deſire 


bis, 6's 


P 


think it is ſuch a Miſdemeanor as would have | 
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it may be read in Engliſh, for we don't under- 
ſtand Law Latin. 


Mr. Soll. Gen. No, my Lords the Biſhops 
are very learned Men * all know) pray read 
it in Latin. 


Clerk reads. tha. Brod Thomas 
Powys, Miles, Attornatus Domini Regis nunc 
Generalis, qui pro eodem Domino Rege in bac 


| Parte ſequitur, in propria Perſona ſua venit bic 


in Curia dif Domini Regis coram ipſo Rege 


apud Weſtmonaſterium, Die Veneris proxime 
poſt craſtinum Sanctæ Trinitatis, iſto eodem. Ter- 

| mino, & pro eodem Domino Rege. 

Dic intelligi & informari, quod dictus Dominus 

| Rex, nunc ex infigni Clementia & beniona In- 

i | entione ſuis erga Subditos ſuos Regni fui Angliæ, — — 

I per Regiam ſuam Prærogati vam, quario Die 

I Aprilis, Auno Regni Dit 8 Tags nunc 

at | Tertio, apud Weſtmonaſterium 


Dat Curiæ 


Middleſexiæ, Declarationem ſuam eee ü 


d | His Majeſty's Gracious Declaration to all his 
is | Loving Subjedts for Liberty 


of . Conſcience, 
gerentem Datum eiſdem Die "ts Anno, Magno 


| Spills ſuo Angliæ Sigillatim publicavit; 3 in ue 


r guidem Declaratione centinetur. 


7A * 


T having leaſed. Almighty God, not only 
to bring us to the — Crowns, of 


| theſe Kingdoms through the greateſt Difficul- 
ties, but to preſerve us by a more than ord1- 
nary Providence upon the Throne of our Royal 


Anceſtors 3 


Combtata ; 
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Anceſtors; there is nothing now that we ſo | 
earneſtly deſire, as to eftabliſh our Govern- 
ment on ſuch a Foundation as may make our 
Subjects happy, and unite them 4 us by In- 
clination as well as Duty; which we think can 
be done by no Means fo effectually, as by grant- 
ing to them the free Exerciſe of their Religien 
for the time to come, and add that to the 
perfect Enjoyment of their Property, which 
has never been in any Caſe invaded by us ſince 
our coming to the Crown; which being the 
two things Men value moſt, ſhall ever be pre- 
ſewved in theſe Kingdoms, during our Reign | 
over them, as the trueſt Methods of their 
Peace and our Glory. We cannot but hear- 
tily wiſh, as it will eaſily be believed, that all 
the People of our Dominions were Members 
of the Catholick Church; yet, we humbly | 
thank Almighty God, it is, and hath of long 
time been our conſtant Senſe and Opinion 
| (which upon divers Occafions we have de- 
clared) that Conſcience ought not to be con- 
ſtrained, nor People forced in Matters of meer 
Religion. It has ever been directly cohtrary 


to our Inclination, as we think it is to the In- 


tereſt of Government which it deſtroys, by 


ſpoiling Trade, depopulating Countries, and 
diſcouraging Strangers; and finally, that it 
never obtained the End for which it was em- 
ployed. And in this we are the more con- 
firmed by the Reflections we have made u 

the Conduct of the four laſt Reigns; for after 
all the frequent and preſſing Endeavours that 
were uſed in each of them, to reduce this 


Kingdom, 


on meet. In the firſt place We do declare, that 


| Biſhops and Cle 
of the Church of 
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fo Kingdom to an exact Conformity in Religion, 


it is viſible the Succeſs has not anſwered the 
Deſign, and that the Difficulty is invincible. 
We therefore, out of our Princely Care and 
Affection unto all our loving Subjects, that they 
may live at Eaſe and Quiet, and for the In- 
| creaſe of Trade, and Encouragement of Stran- 
| gers, have thought fit, by Virtue of our Royal 
| | Prerogative, to iflue forth this our Declaration 

of Indulgence, making no doubt of the Con- 
currencè of our two Houſes of Parliament, 
| when We ſhall think it convenient for them to 


We will protect and maintain our Archbiſhops, 
, and all other our Subjects 
England, in the free Exer- 


e Ciſe of their Religion, as by Law eſtabliſhed, EX 


and in the quiet and full — — . of all their 


> Poſſeſſions, without any Moleſtation or Diſtur- = 
>| bance whatſoever. We do likewiſe declare 
that it is our Royal Will and Pleaſure, that 
from henceforth the Execution of all and all 
Manner of Penal Laws in Matters Eccleſiaſti- 


cual, for not coming to Church, r not receiving 
the Sacrament, or for any other Nonconfor- 


 mity to the Religion eſtabliſhed, or for or by 
| reaſon of the Exerciſe of Religion in any man= 
ner whatſoever, be immediately ſuſpended, and 
the further Execution of the Gig Penal Laws, 


and every of them, is hereby ſuſpended. And 
to the End that by the Liberty hereby granted, 
the Peace and Security of our Government, in 
the Practice thereof, may not be endangered, 
We have thought ir, and do hereby ſtraitly 


charge 


1 


charge and command all our loving Subjects, 
that as We do freely give them leave to meet 


and ſerve God after their own Way and Man- 


ner, be it in private Houſes, or Places purpoſe- 
ly hired or built for that Uſe, ſo that they take 
eſpecial Care that nothing be preached or 


taught amongſt which may any ways tend to 


alienate the Hearts of our People from us or 


our Government, and that their Meetings and 
Aſſemblies be peaceably, openly, and pub- 
lickly held, and all Perſons freely admitted to 
them; and that they do fignify and make 
known to ſome one or more of the next Ju- 
ſtices of the Peace, what Place or Places they 
iet apart for thoſe Uſes. And that all our Sub- 
jects may enjoy ſuch their Religious Aſſemblies 
= with greater Aſſurance and Protection, We | 
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have thought it requiſite, and do hereby com- 


mand, that no Diſturbance of any kind be 
1 made or given unto them, under Pain of our 
Diſpleaſure, and to be further proceeded againſt 
with the utmoſt Severity. And foraſmuch as 
Me are defirous to have the Benefit of the Ser- 
vice of all our loving Subjects, which by the 
Law of Nature is inſeparably annexed to and 
inherent in our Royal Perſon, and that none 
of our Subjects may for the future be under any 
Diſcouragement or Diſability (who are other- 


wite well inclined and fit to ſerve us) by reaſon 


of ſome Oaths or Teſts that have been uſually 


adminiſtred on ſuch Occafions, We do hereby 


further declare, That it is our Royal Will and 


Pleafure, that the Oaths commonly called the 


Oaths of Supremacy and Allegiance, and alſo _ 
ens, = © 


%F. TE 4 lt. a. tdi. © — —— — * * 


declare the ſaid Teſts or Declarations in the 
[above-mentioned Acts, and every of them. 
And to the end that all our loving Subjects 
I may receive and enjoy the full Benefit and Ad- 

I vantage of our gracious Indulgence hereby in- 

| tended, and may be acquitted and diſcharged 
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the ſeveral Teſts and Declarations mentioned in 


the Acts of Parliament made in the 25th and 


zoth Years of the Reign of our late Royal 
Brother King Charles the Second, ſhall not at agp 


time hereafter be required to be taken, declared, 
or ſubſcribed by any Perſon or Perſons what- 
ſoever, who is or ſhall be employed in any Office 


for Place of Truſt, either Civil or Military, 

under us, or in our Government. And We do 
further declare it to be our Pleaſure and Inten- 
tion from time to time hereafter, to grant our 
Royal Diſpenſations under our Great Seal to all 
four loving Subjects fo to be employed, who 


ſhall not take the ſaid Oaths, or ſubſcribe or 


from all Pains, Penalties, Forfeitures, and Diſ- 
abilities by them or any of them incurred or 


| forfeited, or which they ſhall or may at any 
time hereafter be liable to, for or by reaſon of 
| their Nonconformity, or the Exerciſe of their 


Religion, and from all Suits, Troubles, or 
Diſturbances for the fame, We do hereby give 


| our free and ample Pardon unto all Noncon- 
I formiſts, Recuſants, and other our loving Sub- 
| jects, for all Crimes and Things by them com- 


mitted or done contrary to the Penal Laws for- 
merly made relating to Religion, and the Pro- 
feſſion or Exerciſe thereof; hereby declaring 
that this our Royal Pardon and Indemnity 


ſhall 
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ſhall be as good and effectual to all Intents and 
Purpoſes, as if every individual Perſon had 
been therein particularly named, or had parti-| 
cular Pardons under our Great Seal, which We 
do likewiſe declare ſhall from time to time be 
granted unto any Perſon or Perſons deſiring the l. 
fame; willing and requiring our Judges, Ju- 
ſtices, and other Officers, to take notice of and 
obey our Royal Will and Pleaſure herein be-| 
fore declared. And although the Freedom and 
Aſſurance We have hereby given in relation to f. 
Religion and Property, might be ſufficient to fa 
remove from the Minds of our loving Subjects f.. 
all Fears and Jealouſies in relation to either ; | 
yet We have thought fit further to declare, 
That We will maintain them in all their Pro- 
perties and Poſſeſſions, as well of Church and | 
Abby-Lands, as in any other t their Lands and 
5 re whatſoever. | 


Et idemAttornat' difi Dom Regis nunc - Gena l 
bs pro eodem Domino Rege ulterius dat Curie hic 
intelligi & informari, quod paſtea ſcilicet vice- | 
imo ſeptimo die Aprilis Anno Repni ditti Do- 

mini Regis nunc, &c. quarto, apud W eſtmonaſte- 
rium, prædidtum in Comitatu Middleſexiz præ- 
dio, idem Dominus Rex nunc ex eadem Clemen- 
tia & benigna intentione ſuis erga ſubditos ſuos 
Regni ſui Angliæ, per Regiam ſuam Prerogati- . 
vam, aliam Regalem ſuam Declarationem Intitula- 
tam, His Majeſty's Gracious Declaration, geren- 
tem datum eiſdem die & anno ultimo mentionatis, 
magno ſigillo ſuo Angliz femiliter figillatam, publi- 
cavit; in qua quidem Declaratione continetur. | 

— E a 
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1. UR Conduct has been ſuch in all 
66 Times, as ought to have perſwaded 
«the World, that we are firm and conſtant. 

% to our Reſolutions ; yet that eaſy People may 
d not be abuſed by the Malice of crafty wicked 

e- Men, We think fit to declare, that Our In- 
* tentions are not changed ſince the 4th of 


« claration for Liberty of Conſcience in the 
* following Terms — 


AR 


dee his loving jets or | 


| Liberty of Conſcience. | 


i F AMES REX. 


* 1 T having pleaſed Almighty God not 

only to bring us to the Imperial Crown 

Jof theſe Kingdoms, through the greateſt 

Difficulties, but to preſerve us by a more than 

flordinary Providence, upon the Throne of our 
7;. Royal Anceſtors; There is nothing now that 
we ſo earneſtly deſire, as to eſtabliſh our Go- 

> o ernment on fuch a Foundation as may make 

; Ne. 3 our 


Of April, 1687, when we iſſued out Our De- 
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our Subjects happy, and unite them to us| 


by Inclination, as well as Duty; which we 


think can be done by no means ſo effectually, 


as by granting to them the free Exerciſe of 


their Religion for the time to come, and add 


that to the perfect Enjoyment of their Pro- 
perty, which has never been in any Caſe 
invaded by us fince our coming to the * ; 


which being the two things Men value moſt, 


ſhall ever be preſerved in theſe Kingdoms, 
during our Reign over them, as the trueſt 
Methods of their Peace and our Glory. We 
cannot but heartily wiſh, as it will eaſily be 
believed, that all the People of our Dominions 
were Members of the Carbolick Church; yet 
we humbly thank Almighty God, it is, and 
| hath, of long time been our conſtant Senſe and 
Opinion (which upon divers Occaſions we have| 
declared) That Conſcience ought not to be 
conſtrained, nor People forced in Matters of 
meer Religion. It hath ever been directly 

_ contrary to our Inclinations, as we think it is 
to the Intereſt of Government, which it de- 
ſtroys, by ſpoiling Trade, depopulating Coun- | 
tries, and difcouraging Strangers, and finally, 
that it never obtained the End for which it] 
was employed. And in this we are the more 
confirmed by the Reflections we have made 
upon the Conduct of the four laſt Reigns : 


For after all the frequent and preſſing Endea- 


vours that were uſed in each of them, to re- 
duce this Kingdom to an exact Conformity in 
Religion, it is viſible the Succeſs has not 
anſwered the Deſign, and that the * 
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is invincible : We therefore out of our Prince- 
ly Care and Affection unto all our loving 


Subjects, that they may hve at eaſe and quiet, 


and for the increaſe of Frade, and encourage- 


| ment of Strangers, have thought fit, by Vir? 


tue of our Royal Prerogative, to ifſue forth 


this our Declaration of Indulgence, making 


no doubt of the Cotitorivice of our two 


»| Houſes of Parliament, when we ſhall think it 


convenient for them to meet. In the firſt 


place, we do declare, That we will prote& 
E] and maintain our Archbiſhops, Biſhops, and 
Clergy, and all other our Subjects of the 
Church of England, in the free Exerciſe of 
their Religion as by Law eſtabliſhed, and in the 


quiet and full * of all their Poſſeffi- 


ons, without any Moleſtation or Diſturbancse 

7e| whatſoever. We do likewiſe declare, That it 
is our Royal Will and Pleaſure, that from 
henceforth the Execution of all and all man- 

ner of Penal Laws in Matters Eccleſiaſtical, "BR. 
for not coming to Church, or not receiving 
the Sacrament, or for any other Noncon- _ 
- | formity to the Religion eſtabliſhed, or for or 
„by reaſon of the Exerciſe of Religion in any 

| manner whatſoever, be immediately ſuſpended, 


and the further Execution of the ſaid P:nal 


| Laws, and every of them, is hereby ſuſpend- _ 
ed. And to the end that by the Liberty here- 


by granted, the Peace and Security of our 


Government in the Practice thereof may not 
be endangered, we have thought fit, and do 


hereby ſtraitly charge and command all cur 
loving Subjects, that as we do freely give them 
E. - leave 


ſo that they take eſpecial Care that nothing 
be preached or taught amongſt them, which 
may any ways tend to alienate the Hearts of 


our People from us or our Government; and | 


that their Meetings and Aſſemblies be Peace- 


bly, Openly, and Publickly held, and all | 


Perſons freely admitted to them ; and that they 


do fignify and make known to ſome one or | 
more of the next Juſtices of the Peace, what 


Place or Places they ſet apart for thoſe Uſes, 
And that all our Subjects may enjoy ſuch their 


Religious Aſſemblies with greater Aſſurance 
[ and Protection, We have thought it requiſite, | 
and do hereby Command, that no Diſturbance | 
of any kind be made or given unto them, un- | 

deer Pain of our Diſpleaſure, and to be further | 


proceeded againſt vs. 2 the uttermoſt Severity. 


jets, which by the Law of Nature is inſeparably 


annexed to, and inherent in our Royal Perſon ; | 
and that none of our Subjects may for the fu- 
ture be under any Diſcouragement or Diſability | 


And foraſmuch as we are defirous to have the | 
Benefit of the Service of all our Loving Sub- | 
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leave to meet and - ſerve God after their on 
Way and Manner, be it in private Houſes, or 
Places purpoſely hired or built for that uſe, 


(who are otherwiſe well inclined and fit to 
ſerve us) by reaſon of ſome Oaths or Tefts| 


that have * uſually adminiſtred on ſuch | 
Occaſions ; we do hereby further declare, That | 
it is our Royal Will and Pleafure, That the 


Oaths commonly called the Oaths of Spre- 
macy and Allegiance ; and alſo the ſeveral Teſts 


=X Declarations mentioned in the, Acts of 


Parlia- 


under us or in our Government. 


- cy — — * 
— * , J ks 4 * * 1 
* 9, n 7 


Parliament, made in the 25th and 3oth Years 


of the Reign of our late Royal Brother King 


| Charles the Second, ſhall not at any time here- 
after be required to be taken, declared, or 


ſubſcribed by any Perſon or Perſons what- 


ſoever, who is or ſhall be employed in any Of- 


fice or Place of Truſt either Civil or Military, 


And we do 
further declare it to be our Pleaſure and In- 


| tention, from time to time hereafter, to grant 
our Royal Diſpenſations under our Great Seal 
to all our loving Subjects ſo to be employed, 


who ſhall not take the ſaid Oaths, or ſubſcribe 


or declare the faid Teſts or Declarations, in 
| the abovementioned Acts and every of them. 


*s | And to the end that our loving Subjects may 


receive and enjoy the full Benefit and Advan- 
"| tage of our gracious Indulgence hereby in 
er tended, and may be acquitted and diſcharged 
from all Pains, Penalties, Forfeitures and Dif- 
abilities, by them or any of them incurred or 

"| forfeited, 
7 | time hereafter be liable to, for or by reaſon 
5 | of their Nonconformity or the Exerciſe of 
their Religion, and from all Suits, Troubles, 
or Diſturbances for the ſame ; we do hereby 
give our free and ample Pardon unto all Non. 
conformiſts, Recuſants, and other our loving 
Subjects, for all Crimes and Things by them 

| committed or done, contrary to the Penal _ 
| Laws formerly made relating to Religion, and 

the Profeſſion or Exerciſe thereof, hereby de- 


or which they ſhall or may at any 


claring, That this*our Royal Pardon and In- 
22 ſhall be as good and effectual to all 
E 3 Intents 


m- 
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1 ho made 1t our princ:pal Care to fee it pre- 


tions, as will render i — and ſecure 


Inns 2 W x as. * every 5 individuat| 
Perſon had been therein 5 named, 


or had particular Pardons under our Great 


Seal: Which we do likewiſe. declare ſpall 


from time to time be granted unto any Perſon 
ar Perſons deſiring the fame. Willing and re- 
quiring our Judges, Juſtices, and other Offi-| 
cers, to take notice of, and obey our Royal] 
Will and Pleaſure herein before —— Ane 
although the Freedom and Aſſurance we have ! 
hereby given in relation to Religion and Pro- 
perty, might be ſufficient to remove from the] 
Minds of our loving Subjects all Fears and 


Jealouſies in relation to either; yet we have 


thought fit further to declare, That we .will| | 
maintain them in all their Properties and Po- 
ſeſſions, as well of Church and Abby Lands, 
1 any other Lands and Properties what-| | 
ſoever. Given at our Court at Whitchall the 
4th Day of April, 1687. in- the Third Year of 8 


ou Reign. 


Ever ſince we granted this Indulgence, wel 


ſerved without Diſtinction, as we are encou- 
raged to do daily by Maltitudes of Addreſſes, 


and many other Aſſurances we receive from 

dur Subjects of all Perſuaſions, as Teſtimo- 
nies of hate Satisfaction and Duty, the Ef-!“ 
fects of which we doubt not but the next Par- 


liament will plainly ſhew, and that it will not 


be in vain that we have reſolved to uſe our 


uttermoſt Endeavours to eſtabliſh Liberty of 
Conſcience on ſuch juſt and equal Founda- 


to 


| The THal of the Seven Bibops. 71 


to all People the free Exerciſe of their Religi- 
on for ever, by which future Ages may reap 
the Benefit of what is ſo undoubtedly for the 
general Good of the whole Kinzdom. It is 
ſuch a Security we deſire, without the burden 
and conſtraint of Oaths and Teſts, which have 


i-| been unhappily made by ſome Governments, 
all but could never ſupport any ; nor ſhould Men 


be advanced by ſuch Means to Offices and 
Employments, which ought to be the Reward 


0-| of Services, Fidelity and Merit. We muſt | 
el conclude, that not only good Chriſtians will | 


Join in this, but whoever is concerned for the 
increaſe of the Wealth and Power of the Na- 


ill] tion. It would perhaps prejudice ſome of our 
{-] Neighbours, who might loſe part of thoſe vaſt 


Jl Advantages 5 they now enjoy, if Libe rty of 


.] Conſcience were ſettled in theſe Kingdoms. 
bel which are above all others moſt capable of 


| Improvements, and of commanding the Trade 
| of the World. In Purſuance of this great 
| Work we have been forced to make many 


e-| changes both of Civil and Military Officers 
throughout our Dominions, not thinking a- 


s ny ought to be employed in our Service, who 


m will not contribute towards the eſtabliſhing 
| the Peace and Greatneſs of their Country, 


f. which we moſt earneſtly deſire, as unbiaſſed 
r-] Men may ſee by the whole Conduct of our 


Government, and by the Condition of our 


Ir} Fleet, and of our Armies, which with good 


Management ſhall be gonſtantly the ſame, and 


greater, if the Safety or Honour of the Na- 


tion require it. We recommend theſe Con- 
1 E4 Afiderations 


aſide all private Animoſities as well as ground-|t! 


ED ſolemn; demonſtratione, motificatione, & ma- 
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i i iderations to all our Subjects, and that they 
will reflect on their — Eaſe and Happi- 16 
neſs, how for above three Years, that it hathjin 
| Pleaſed God to permit us to Reign over theſe D 
Kingdoms, we have not appeared to be that la 
Prince our Enemies would have made the ſvi 
World afraid of, our chief Aim having been ſin 
not to be the Oppreſſor, but the Father of of 
our People, of which we can give no bet- th 
ter Evidence than by conjuring them to lay) 


leſs Jealouſies, and to chuſe ſuch Members fi 

of Parliament, as may do their part to finiſh|B 
what we have begun for the Advantage of] a 
the Monarchy over which Almighty God f. 
hath placed us, being reſolved to call a Par- 


T 2 that 1 meet in | November next at 
3 fartheſt. e 


tion 1 *  Declarationem diet 
; Domini Regis nunc ultimo mentionatam idem 
Dominus Rex nunc poſtea ſcilitet triceſimo die 
Aprilis, Anno Regni ſui quarto ſupra dicto, a- 
pud Weſtmonaſterium prædibtum in Comitatu| 

Midd leſexiæ prædidlo, imprimi & per totam | 
Angliam publicari cauſavit, & pro magis 


nifeſtatione gratis ſue Regie benignitatis & | 
| benevolentie (uz ad omnes ligeos ſuos in eadem | 
Declaratione ultimo mentionata ſpecificatos poſtea 
feilicet quarto die Maii, Anno Regni ſui quarts, | 
apud Weſtmonaſterium prædidtum in Comitatu | 
Middlefexiz, prædicto idem Dominus Rex debito 
modo erdinavit * Jeſuilur. — 

At . 


* 4 n 
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ey At the Court at Vbiteball, the 4th of May, 
bi- 1688. It is this Day ordered by his Majeſty 
ithjin Council, That his Majeſty's late gracious 
eſe Declaration, bearing Date the 27th of April 
nat laſt, be read at the uſual time of Divine Ser- 
heſvice, upon the 2oth and 27th of this Month 
en ſin all Churches and Chappels within the Cities 
of of London and Weſtminſter, and ten Miles 

et- thereabout; and upon the 3d and 10th of 
ay] June next in all other Churches and Chappels 
d-|throughout this Kingdom. And it is hereby 
2r3| further ordered, 
fh | Biſhops cauſe the ſaid Declaration to be ſent 

of | and diſtributed throughout their ſeveral and re- 
od — Dioceſſea. to be read accordingly. 


at] Et ulterius idem was dif Domini Re- ; 
"I gis nunc Generalis pro codem Domino Rege dat 
_ | Curie hic intelligi & informari, guad poſt Con- 
7: | fectionem prædicti ordinis ſcilicet, decimo oftavo 
mn | die Maii, Anno Regni ditii Domini Regis nunc 
ie | quarto Jupraditto, apud Weſtmonaſterium præ- 


That the Right Reverend the 58 


a- diffum in Comitatu Middleſexiæ predifto, Pil. 


tu | lielmus Archiepiſcopus Cantuarienſis de Lambeth 


min Comitatu Surriæ, Willielmus Epiſcopus Aa- I 
is pbenſis de St. Aſaph in Comitatu Flintiæ, Fran 


z- | ciſcus Epiſcopus Elienſis de Parochia Sancti Au- 


& | dres Holborn in Comitatu Middleſexie, * 
m | hannes Epiſcopus Ciceſtrenſs de Ciceſtria in Co- 
a | mitatu Suſſeniæ, Thomas Epiſcopus Bathenenſis 


o, | & Wellenſis de Civitate Wells in Comitatu So- 


u | merſetie, Thomas Epiſcopus Petriburgenſis 5 44 
ta | Parochia ſandti Andrea Holborn in Comitatu 
| Middleſexie, & Fonathan Epiſcopus — 
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de Civitate Briſtol, inter ſe conſuluerunt &] pu 
conſpiraverunt, ad diminuendam Regiam Au- # 
thoritatem, Regalem Prerogativam & Poteſta- in 


tione conſpirationis prædictæ, igſ iidem Williel- 


mug Archiepiſcopus Cantuarienfis, Willielmus 


_ Epiſcopus Aſapbenſis, Franciſcus Epiſcopus Eli- 


tem, & Regimen ejuſdem Dominis Regis nunc! 
in premiſſis, ac ad eundem Ordinem infringen- 
dum & eludendum; ac in proſecutione & execu-| - 


1 


enſis, Fohannes Epiſcopus Citeſtrenſis, Thomas | 
Epiſcapus Bathonenſis & Welilenfis, Thomas | 


5 Epi ſcopus P etriburgenſis, S Jonathan Epiſco- 
pus Briſtollenſis diffo decimo oftavo die Maii, 
Anno Regni dicti Domini Regis nunc quario 


ſupradifio, vi & armis, &c. apud Weſtmonaſte- 


Trium preditium in Comitatu Middleſexie pre- | 


| difo, illicitè, malitiose, ſeditiosè & ſcandalose 


4 quoddam falſum, fictum, pernitioſum, & ſedi- | 
tiocſum libellum, in ſcriptis de eodem Domino 


Rege & Regali Declaratione & Ordine prz- | 


dictis (prætenſu Petitionis) fabricaverunt, 
compoſuerunt & ſcripſerunt, & fabricari com- 


poni & ſcribi cauſaverunt, & eundem falſum, 
Mum, malitioſum, pernitioſum, & ſeditioſum 


libellum per ipſos prediftum Willielmum Archie- 


OE piſcopum Cantuarienſem, WXPillielmum Epiſcopum 


Aſaphenſem, Franciſcum Epiſcopum Elienſem, 
Jobannem Epiſcopum Ciceſtrenſem, Thomam E- 


piſcopum Bathonenſem & Wellenſem, Thomam 
Epiſcopum Petriburgenſem, & TFonathamum 


Epiſcopum Briſtollenſem manibus ſuis 2 


reſpectivè ſubſcriptum die, & anno, & loco ul. 


timo mentionatis in præſentià dicti Domini 


Regis nunc vi & armis, &c. publicaverunt, & 
| publicari 


& publicari cauſaverunt; in quo quidem falſe, 


u- f2o, malitioſo, i S 2 2 con- 


linetur-- —— 


f The bung Petition of Williom, 


of that Province (now 


ſelves and others of their abſent 


w # their reſpodtve —— 


laub Bewelh, 


TT H A T the great Averſenefs they find WF > 
in themſelves to the diſtributing and 


=” publiſhing in all their Churches, your 
1 Majeſty s late Declaration for Liberty of Con- 


ſcience, proceedeth neither from any want 


of Duty and Obedience to your Majeſty ; 


our Holy Mother the Church of England : 
being both in her Principles and in her con- 


ſtant Practice unqueſtionably Loyal, and hav- 


ing to her great Honour, been more than 


once pub] ickly acknowledged to be ſo by your 


gracious Majeſty ; nor yet from any want of 
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Archbiſh op of C anterbury, and 
of divers of the Suffragan Biſhops 


preſent 


| with him) in behalf of them- 


| Brethren, and of the Clergy of | 


due Tenderneſs to Diſſenters, in relation to 


whom they are willing to come to ſuch a 


| Tome: as ſhall be thought fit, when that 


Matter 


OF debitum legis proceſſum verſus præfatos Vil- 


7 * * ” * 
* - 
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Matter thall be conſidered and ſettled in Par- 


liament and Convocation. But, among many 


other Conſiderations, from this eſpecially, be-. 
cauſe that Declaration is founded upon ſuch 

a diſpenſing Power, as hath been often de-“ 
| clared illegal in Parliament, and particularly | 
in the Years 1662, and 1672, and the begin- 


ning of your Majeſty's Reign; and is a Mat- 


ter of ſo great Moment and Conſequence to 


the whole Nation, both in Church and State, | © 


that your Petitioners cannot in Prudence, | 


Honour, or Conſcience, | ſo far make them- | 


ſelves Parties to it, as the Diſtribution of it | 
all over the Nation, and the ſolemn Publica- | 
tion of it once and again, even in God's Houſe, | 


and in the time of his Divine Service, muſt | *' 


amount to, in common and reaſonable Con- [Ef 
=} fruition. > Eg * 


We et; contemptum 2 Domini Regis 4 

nunc, & Legum hujus regni Angliæ, mani- | 
| Feſtum, in malum exemplum omnium aliorum in 
tali caſu deliquentium, ac contra pacem ditti 
Domini Regis nunc, Coronam & Dignitatem | 
ſuas, &c. Unde idem Attornatus diffi Domini | 
Regis nunc generalis pro eodem Domino Reg | 


petit adviſamentum Curiæ hit in præmiſis, & 


lielmum Archiepiſcopum Cantuarienſem, Milli- 
elmum Epiſcopum Aſaphenſem, Franciſcum E- 
piſcopum Elienſem, Fobannem Epi ſcopum Cice- 


ſtrenſem, Thomam Epiſcopum Bathonenſem & 


Mellenſem, Thomam Epiſcopum Petriburgenſem, 


d Fonathamum Epiſcopum Briftollenſem fieri , | 


a 


d reſpondendum ditto Domino Regi de & in 
** Ge. 


* Powys. 
W. Williams. 


1 Mr. Att Gen. My Lord, we humbly pray, 
chat according to the Rules of the Court in 
ſuch Caſes, my Lord Archbiſhop of Canter- 
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| bury and my Lords the Biſhops may pleads 0 o 


the Information. 
Vr. Soll. Gen. My Lords the Biſhops are 
here in Cuſtody in Court, upon the higheſt 
Commitment that can be in this Kingdom, to 


wit, That of the King in Council; and we 
pray that, according to the Courſe of the 
Court, they may peas to the Information . 


preſently. 


I. C. Juſt. What does his Grace and my 


Lords the Biſhops ſay to it? 5 
Mr. Serj. Pemberton. Will your l 


| give us leave, who are of Council for his Grace _ 


my Lord of Canterbury, and the reſt of my 
Lords the * to * a Word 1 in . 5 

; 1 + 13 
1 C. Fuft. Ay, Brother, go _ 
1 2 Serj. Pemberton. That which we have to 
| defire of your Lordſhip and the Court is this; 
| We have now heard this Information read, 
| and *tis plain we could know nothing of this 

| before, the Warrant of Commitment being 
only in general for a Libel ; and this being a 


| Cale of the greateſt Conſequence, peradventure, 


that ever was in ftminfter- Hall, (that, I think, 
E I may 


7 8 Ne 2 5 n FR » Shop, 


E may boldly fay, it is a Caſe of the greateſt ft 
Conſequence that ever was in this Court) and it 
being a Matter of this Nature, that theſe great 
and noble Perſons, my Lords the Biſhops, are 
here taxed with, that is, for making 3 ſedi- 
tious Libel contiined in ſuch a Petition (as 


though it was a Libel to petition the King) 
we do beg this of your Lordſhip, that (it bt 


ing of this great Importance) to. the end we 


may come prepared to ſay what we have againſt | 


it, we may have an Imparlance till the next | > 
Term. 1 
Mr. Finch. Pray, my Lord, ur! me with | 
2 Word on the ſame Side for my Lords the 

| Biſhops. Your Lordſhip ſees now * neceſ- | 


Y ſary the Trouble we gave you before, in mak- | * 
ing our Objections againft the reading of the | -* 


Ingaformation, was, and what the Drift and Aim 1 
of the King's Council was, in the defiring the | © 
Information to be firſt ; for now it is read, | 


what is it that they defire of your Lordſhip ? | 


They deſire that my Lord Archbiſhop, and |; 
my Lords the Biſhops, being in Cuſtody, and 


brought here in Cuſtody, they may be now ſo | 


= charged with this Information as to plead pre- | 
ſently: This, my Lord, we oppoſe, and with | 
IP humble Submiſſion we ought to have time to 
imparl, and a Copy of the Information, that 


we may conſider what we have to plead toit; | 
for however we come here into Court, whether 


legally or not legally, yet ought we in the one | ” 
and the other Caſe to have time to conſider of 


our Defence. And, yr 2 till of later 
— time, 


— 
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time, this Practice, which the King's Council 
now calls the Courſe of the Court, was never 
| uſed, nor was any Man required to plead im- 
Imediately; and, my Lord, if the Practice of 
the Court has not been anciently ſo (as I do 
believe they will ſcarce ſhew it to be ancienter 
than a few Years laſt paſt) then, with humble 
' |Submiſſion, though the Courſe of the Court 
have been fo for ſome little time paſt, yet it is 
not in the Power of the Court (as we humbly 
| | conceive) to make a Courſe in Prejudice of all 
| the Privileges that the King's Subjects are by 
| | the ancient Rules of Law intitled to; they 
cannot make a new Law in Prejudice of any 
Right or Privilege which the Subject hath, and 
| call it to the Courſe of the Court. Now that 
this which we deſire for my Lords the Biſhops 
is the Right and Privilege of the Subject, is 
| moſt manifeſt ; for there might be many De- 
| fences that a Man may have to make to an Ac- 
| cufation of this Nature, which it is impoflible 
for him to know at the firſt hearing of an In- 
| formation read, and yet which would be ne- 
ceſſary for him to make uſe of, or at leaſt it 
would be impoſſible for him to make uſe of in 
| fuch a Manner as the Law doth allow of and 
require. It may be the Pleas which he has to 
| plead may be ſuch as that he has not time to 
put into Form; there may be Matters upon the 
| hearing the Information read, that it would be 
| neceſſary for him to give Anſwer to which he 
knew not of before, and therefore may neither 
have Materials ready, nor be capable of put- 
of © ER ting 
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ting them (if he had them ready) into ſuch 


Form as the Law requires. They "rel you on 


the other Side, that if a Man be brought into 
Court by legal Proceſs, he may be charged 
with any Information whatſoever ; that they 


are not tied to the Fact alledged in the Com- 


mitment, but finding the Party under a legal 
Impriſonment, they can exhibit an Informa- 
tion againſt him for any other Offence. Then, 
my Lord, would I fain know, which way any 
Man alive can be prepared to make his juſt and 
legal Defence, for he knows not his Accuſa- |} 
tion; for tho' he think it may be for that for 
which he was committed, yet it may prove 
| otherwiſe, and then he can be no way provi- 
| ded with Materials for his Defence, but he 
maiuſt loſe all Advantages which the Law gives 
Him for his Defence. My Lord, if this be the 
Courſe of latter times, yet you will not take | 
© that to be ſuch a Law as is binding to all fu- |} 
ture times; and we are ſure the King” s Coun- 
dll cannot ſhew that this was the ancient Prac- | 
ice, for that was quite otherwiſe. 
Sy Mr. Finch, you were not here, I 
ſuppoſe, when this Queſtion came in Debate in 
this Court lately, in the Caſe of a very great 
Perſon ; *twas urged very earneſtly and very 


Z. C. Jul. 


learnedly by one that ſtands by you; we upon 


that Debate asked Sir Samuel Aftry what the 
Courſe of the Court was, and he told us that 
the Court (of his own Knowledge for all the 
time that he had ſat as Clerk of the Crown in 
this Court) was, that when any one was brought 
= 


in Cuſtody, or upon a Recognizance, they 
were to plead preſently. 
VV. Finch. Sir 2 be Abry has not been 
here ſo very long, as to make the Practice of 
his time the Courſe of the Court. 
L. C. Juſt. But I will tell you what he ſaid 
further, if you will hear me; he ſaid he had 
enquired of Mr. Wutrbouſe, whom we all 
I know to have been an old Clerk in the Crown 
Office, and he told him that that had been 
che Practice all his time. - * 
. Serj. Pemberton. My Lord, I ho the 
| Courſe of the Courts of Weſtminſter- af. 
not depend upon the Certificate of ſuch a one 
as Mr. Waterhouſe, who is a Man (we all 
know) ſuperannuated, and very defective in 
his agg | 
Mr. Fuſt. Powell. Certainly what they x 5 
fire for the Defendant is very reaſonable, for 3 
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ſhall, 


take the Point to be only this, Whether a 
Man may be compelled, being in Cuſtody, _ 


* to an Information preſently. 

Mr. Fuſt. Ally bene. Pray, Brother Powell, 

4 FL nog me a Word | in this Matter ; Mr. Finch, 

I Iſuppoſe you labour that the Court will not deny 

2 that you may have time to plead accord - 
ing to the Courſe of the Court: We are not 

making new Courſes for particular Facts, that 


by my Conſent we will never do; but ic you 


ſay ſack a Thing is not the Courſe of the 
. and the King's Council affirm it is, 
how ſhall this be determined | ? and from whom 
can we take our Information to determine 


what is the Courſe | ? I am ſure there is none 
No. VI. — — 


DDR x.. N 
— . wo 22222 A re _ __ = 


pbk * = l of - 
— * - 0. >. 
© 4 ——_— 5 C — 9 
; * * 


82 The Trial 10 of th the Loves „Biken 1. 


of us that are here now, can pretend to tell 
what the ancient Courſe was; for my part, I 


declare it, I cannot; and I know no Rea- 


ſon there ſhould be any Novelty introduced 


into the Court upon any Ground or Reaſon 
_ whatſoever, nor will I conſent to any while 
I fit here. Therefore I deſire to know what 


is the ancient Courſe, and how ſhall we come 


to the Knowledge of that Courſe, if not by 
the Certificate of thoſe who have been ancient : 
Officers of the Court? 


L. Ch. Fuſs. Nay, that i is certain, the Court 


—_— bring in nothing new in any ſuch Cafe as 
15 this. 


Mr. Jul. Allybone. If that hath not been 


: the ancient Cate without Exception, I am 


againſt it; I know no Reaſon my Lords the 


| Biſhops ſhould have any thing new put upon = - 
them ; on the other Side, they muſt not ex- 


pect to have the ancient Courſe of the Court . 


declined in their Caſe. 


Mr. Pollexfen. Pray, my Lord, hear me a. 


little in this Matter: *Tis not my Defire that 
any Law ſhouid be altered for any particular 1 
Caſe, and the Courſe of the Court I know is 


the Law of the Court; but I humbly crave 
leave to ſay, That I take the antient Courſe of 


the Court to be quite otherwiſe, than what 


the King's Council would have it; there may 
be particular Things done now and then, per- 
haps in particular Caſes, and upon particular 


Occaſions, which will not make what is ſo 
done to be the Courſe of the Court, nor be a 


binding Rule to you. Now as to this Matter, 


of 


thoſe Things, have brought in this Courſe; 


it any 
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of Time or no Time, to plead to an Infor- 
mation, I remember the time well, when 
IT and ſome others that ſtood at the Bar, and 
wondered when we ſaw this Practice coming 
in, and thought it a very hard and miſchie- 
vous Thing, for (in truth) the ſeveral Plots 
that have been, and the Heats of Men about 


for certain I am, and I dare affirm there never 
was any ſuch Courſe here before, neither upon 
Warrant from the Chief Juſtice, nor upon 
| Recognizance, or any other Proceſs, was a 
Man compelled to plead inſtantly, without ha- 


ving a Capias in the regular Form after a 


Contempt for not appearing upon Summons : 


Truly, my Lord, we had no Intereſt in the 
| Matter one way or other, to make us ſcruple 
otherwiſe than as we were concerned, 


BN chat the Law mad Juſtice of the Nation ſhould 


| have its true and ancient Current. And this I 
can aſſure your Lordſhips, that here was both 


1 my Lord Chief Juſtice Saunders, and Mr. 


Serjeant Holt, and myſelf, who took notice 
| when this was firſt offered at, to make a Man 
| plead immediately without giving him time 


to conſider what he ſhould plead, could not 
but fay among ourſelves that it was an unrea- 


| ſonable Thing; and we were inclined to ſpeak 


to the Court to inform them of the Conſe- 
quence of it, which needs muſt be very miſ- 
chievous. Sir Samuel Atry, we know, came 
to be Clerk of the Crown in my Lord Scragę's 
time. We know tis uſual and cuſtomary for 
F the Court to aſk what is the Courſe of the _ 
= . F 
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Court in doubtful Caſes, and to receive. the, 
Information from the Officers of the Court 
on both Sides; If it be on the Plea Side, from 
Mr. Afton, if on the Crown Side, from Sir 
Samuel Aſftry, concerning Things of Practice, 
but I did never think that what they reported 
was final and conclufive to the Court. But to 
make this Matter clear, I humbly pray that 
you would pleaſe to give order for the ſearch 
of old Precedents, how the old Practice re- 
ally hath been; every thing that has been done 
in hot times, is not to be made a ſtanding | 
Rule : If there do any ſuch thing appear to 
have been done and practiſed anciently, truly, 
my Lord, I will ſubmit, and ſay I am under 
a mighty Miſtake; but if this which is now 
urged for the Courſe of the Court, is nothing 
but what the Zeal of the Times and Heat of 
Perſecutions hath introduced, ſurely that is 
not fit to be a conſtant Rule for the Court to 
go by; for every one knows, that the Zeal of 
one time may bring in that by Surprize upon 
one Man, which when things are cool, or at 
another time, will appear to be plain Injuſtice. 
We have indeed ſeen ſtrange Things of this 
Kind done before, but I hope to God they are 
now at an'end, and we ſhall never ſee any ſuch 
Thing done hereafter. And as for this parti- 
calar Point, I think it is a wonderful Thing 
in the Conſequence of it, if the Law ſhould 
be as they would have it. Here 1s a long In- 
formation juſt read over to a Man (but whe- 
ther long or ſhort, as to the main Point, tis 
the ſame) and you ſay the Courſe of the Court 
5 1 
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18, he muſt 2 to it immediately. Surely 1 
Matters of Crime that require Puniſhment ro | 
j be inflicted on Men, are of as much Conſe- 
| _ quence and Concern as any Civil Matter what- 
* ſoever ; and Men are to have their Rights i in 
thoſe Matters Preſerved, as well as in other 
| Matters, which is all I preſs. For ſuppoſe a 
Man has a ſpecial Matter to plead, as particu. 
larly ſuppoſe it be the King's Pardon, I can- 1 
.not give hs in Evidence upon a Tryal after _— 
Not Guilty pleaded, then ] ought. to plead it; 
but what if I have it not ready, *tis not telling | 
che Court of it, without ſhewing of it, that 
will do; and it may be a Man that is taken 
up, and brought Acher in Cuſtody, cannot 
have it ready to ſhew ; but yet then by this 
Rule a Man "ſhall loſe the Benefir of his Fleas, +» 
by being compelled to anſwer immediately. | 
1 he. they ſay the Court will do right; I. hp- 
poſe hey will; and my Lords the Biſhops in 
this Caſe | believe do not diſtruſt but that the 2 
Court will do right; but I never thought the 
Law was brought to that paſs, that fuch 
Things as theſe were left wholly in the Diſcre- 
tion Bf the Court; certainly Imparlances, 
Time to plead, and juſt Preparations for a 
MMan's Defence, are things that the Law has 
ſettled, and not left in the Diſcretion of the 
Court; and truly to me it ſeems all one ut- 
terly to take away a Man's Defence, as to hin- 
der him of the Means to prepare for it. My 
Lord here is an Information before you a- 
gainſt theſe noble Lords; it is a Matter of i 
great Moment; and though, I hope in God, 1 
. 1 5 there 


there 1s no great Cauſe for it, yet however 


7 ” The Trial m the Seve on Biſhops. 


fince ſuch Perſons are concerned, and *tis a 

Matter of ſuch great Weight, 1 hope you will 
give us ſuch an Imparlance, as if we had this 
Day appeared upon the ordinary Proceſs, 
which is an Inparance until the next 

Term. 
e.. There is a Difference bervem 
this and that other Caſe: If my Lords the 
Biſhops had appeared upon as Summons, 
they would have had an Imparlance of courſe; 
but when they are brought up hither in Cu- 
| ſtody, that mightily alters the Caſe. But that 
we may not be too haſty in a thing of this 
Nature, let the Clerk of the Court be con- 
ſulted with, that we may know what the true 


= Courſe 1 18. 


. Attorney General. My Lond, we pray 2 
Sir Semen! Aftry may be examined a little about DE 
it. 

| Mr Jul. Allybone. Mr. Pullexfen, I e 
the Court is unanimous in their Reſolutions of 
making nothing new in this Caſe; but pray 
give me leave to tell you, this is not the firſt : 
time that this Queſtion has come to be agi- 


from whence can the Court take their Mea- 
ſures to be rightly informed what the Practice 
of the Court is, but from the Information of 

the Officers of the Court, who by their con- 


tated in this Court fince I came hither. New | 


ſtant Employment are moſt capable of know- _ 


ing what the Courſe is? Now if you come to 

offer any thing that may be Matter of Doubt 

to the Court, concerning the Practice of the 
Court, 
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Court, you having known that this thing was 
controverted before (for ſo it has been) ſhould 


have provided yourſelf with ſomething that 


with concerning 


muſt be a reaſonable Motive for us to doubt ; 
for this has not been only once, but often 
moved; and our Officers have been conſulted 
this Queſtion, which took its 
Riſe from ſuch Objections as you have made 
now. Now for you to tell us, That you de- 
ſire that we would look into Precedents, is, 
methinks, pretty odd; if you had brought us 

any Precedents, it had been ſomething. And 
withal I muſt tell you, that you muſt not 
reckon the Favour of the Court in any parti- 

cular Caſe, to be the ſtanding Rules for the 


Practice and Courſe of the Court; but inftead 1 


of bringing Precedents, you only offer your  - 
| own Thoughts, and thoſe would create no 
doubt in us, but what has been before ſatiſ- 


3 fied upon Examination of the Officers of the b 
Court. 


| leave to anſwer you one Word? 
Mr. 


ſerved that ever this Point was ſtarted ſo as to 


= beget a Queſtion ſince I came hither, but on- 


ly in the Caſes of the Quo Warrants, and | 
truly in that Caſe I thought it hard they ſhould | 


be Lad time to plead, eſpecially the Conſe- 
quence being ſo fatal. 

IL. Ch. Juſt. Tes, yes, Brother, it has been 
ſeveral times. 
Mr. Juſt. Powell. 1 my Lord, I have 
not obſcrved 1 it, nor do I remember it. 
3 — 


Mr. Poller fen. Pray, Sir, will you give me 


Fuſt. Powell. Truly I have not ob- : 


88 e . 
Sir Robert & 


50 f the d Ole an Bilan 


taken the Diſtinction, as to theſe Matters, to 


; . Fuft. Powell. But, my Lord, if the 
ancient Courſe of the Court | hath been to 


formation before they plead, I ſee no Reaſon 
why my Lords the Biſhops ſhould not have 


the Benefit of that ancient Courſe ; for if a 


Man that is ſued at Law for a Two-penny 


Treſpals, ſhall have that Advantage as to re- 


ceive a Declaration, and have time to plead 


what he can to it, why ſhould not my Lords 
the Biſhops, in a Matter of fo great Weight, 
have the ſame Advantage too? But indeed, if 
the Courſe of the Court hath been anciently 
dotherwiſe, I can ſay nothing to it; for the 
Courſe of the Court i is certainly the Law of 0 


the Court. 


Mr. Fuſs. Allybone. Brother Powell, you ſay 
98 well, if they did produce any one Precedent 
de dee . occaſion to doubt in the Y 
— Matter. 
Sir Robert "FAME Pray, good my | Lord, ; 


: will you give me Leave---- _ 


Mr. Att. Gen. Why, Sir Robert Sawyer, 1 


7 will you never have done? 


Mr. Soll. Gen. No, they are al ſo zealous 


and eager in this Cafe, that they won't permit 


either the Court, or any wy elſe, to {peak I 


a Word but themſelves. _ 

Mr. Serj. Pembertcn. Good Mr. Sollicitor, 
give us Leave to anſwer the Objection that 
the Court hath mace” to us; we would ſatisfy 


your 


5 


aiyer. My Lord, I have always 


grant an Imparlance, and a Copy of the In- 
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your Lordſhip where the Diſtinction rea]! 
lieth 3 where there has been an Opportuhify 
for the Party to come in, as by Summons, or 
by Subpæna, or the like, and he has ſlipped 
that Opportunity, and ſo the King is delayed; 
in that Caſe they always uſed to put the Party 
upon pleading preſently, when he was taken 


up upon a Capias, and brought in Cuſtody; 
but when there was never any Subpæna taken 


out (as the Caſe is here) ſo that the Party ne- 
ver had an Opportunity to come in and render 
himſelf, and appear to anſwer it according to 


| the due Courſe of Law, an Imparlance was 
never yet denied, nor time to plead; and that 


15 I the Caſe here. i 
Sir Rob. Sauyer. My 1 Mr. Serjeant . 
b has given you the true Diſtinion, where Pro- 
| ceſs has gone out to ſummon any one to ap- 
pear to an Information, and he hath failed to 

appear according to the Summons, and the 


Proſecutor for the King takes out a Capias, if 


he be brought in upon that Capias, the an- 
cient Courſe has been ſo as they ſay: But for 
that other Matter, where a Man comes in up- 
on a Commitment at the firſt Inſtance, and an 
Information is put in juſt as this is, the ſame 
Morning, and not before; if they can ſhewany 
one Precedent of this kind fifteen Years ago, I 
wauld be contented to yield that they are in 
the right; but I am ſure they are not able to 
do it: In Sir Matthew Hales's time when this 


was moved, 1t was refuſed ; z and he was clear of 


another Opinion. 


— 
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Mr. At. Gen. I hope now, my Lord, we 
ſhall be heard a little for the King, and I can- 


not forbear obſerving in the firſt Place ſome- 
what that theſe Gentlemen have offered at, 
who are now inveighing againſt the Heat of 
the Times, when a great part of that Heat we 
know who were the Inflamers of; but what is 


all this to the Purpoſe? The Queſtion 1s bare- 


ly this, Whether when a Man is brought in 
_ Cuſtody 
an bs. he ſhall not, by the Courſe 
of the Court, be compelled to plead * 
ſently. 


into this Court, and charged with 


Sir Rob. Sawyer. To Indictments for Trea- 


ſon and Felony, he ſhall be compelled to plead 
preſently, but not to an Information for Mil- : 
W 


Mr. Juſt. Powell. Ir ſeems to. me very hard 


Mr. Att. Ges. Sir, than are many Things 


that ſeem hard in Law, but yet, when all is 

done, the Judges cannot alter the Law. *Tis 
a hard Caſe that a Man that is tried for his 
Life for Treaſon or Felony cannot have a 
Copy of his Indictment, cannot have Council, 
cannot have his Witneſſes ſworn, but this has © 

been long practiſed, and the Uſage is grown 
to a Law, and from time to time it hath been 


ſo taken for Law, it cannot be altered without 


a new Law made} as it hath been heretofore, 
fo it muſt be now, till a greater Authority 
alter it. And ſo, as to the Caſe here at pre- 


ſent, if it were a new Caſe, and it was the firſt 
Inſtance, I Ho confeſs I think I ſhould not 
Preſs 


4 


preſs it; but if this be the conſtant Practice of 
the Court, and if theſe Gentlemen that now 
oppoſe it, ſome of them Miniſterially, ſome 
of them Judicially, have themſelves eſtabliſhed 
this Practice, they have no Reaſon to wonder 
that we follow them in it. 
them for what they do now, for Men when 


they are of Council may be permitted to ar- 
_ gue for their Client contrary to their former 
Opinions; but if theſe Things by their Pro- 


curement have done thus before, ſurely with- 


out Offence we may pray the like may be done 
now. 
to defire that he may have Right done him, 
zs well as they on the behalf of my Lords che 
Biſhops; and for the Uſage to cite Precedents 
ally. of late times; and 
theſe Gentlemen know them all very well, for 
| they were ſome of them Parties to them them- f 
ſelves, and we can do no more, nor need, tan 
to put them in mind of their own Doings; = 
whether it was ſo before their time or not, 
it concerns them to make out, and retrat 
their own Errors; but in our Obſervation, 
jf ever this was prefſed or inſiſted upon on 


the King's behalf, this Courſe has — been 


*Tis our Duty on behalf of the King, 


were endleſs, eſpec 


Purſued. 


Sir Rob. Sawyer. For a Precedent, my Lond 
there is the Caſe of my Lord Hollis, where | 


there was given time after time. 


Mr. Soll. Cen. That was only time to argue 


the Plea to the Juriſdiction of the Court. 


Mr. Fuſt. Powell. Mr. Sollicitor, have you 


Z ever known it conteſted, and upon Debate ſo 


ruled, 


We do not blame 
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and when I came into my Office, I took my 
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— in an Information for a Muldeweangy cord 

as this Caſe is? au 

Mr. Soll. Gen. If you bnd to aſk Sir Sa. Iſtant 

muel Aſtry, he will inform you how the Courſe new 

has been. 8 

ok Jul. What fay you, Sir Sammie] 

Apry ? 

Sir Sam. Ary. My Land, when I came 
into this Place, there was an ancient Gen- 
tleman that had been long a Clerk in the 
ä © 

I. Cb. Fu. "Sane many Yearsis is it ſince you ta 

came into this Office? | c 

Sir Sam. Aſtry. About a * Years, In" 
think, my Lord ; and he ſat in this Place 8. 
where Mr. Harcourt does now; he was always 
| accounted a loyal, honeſt, and intelligent Man, 

that is Mr. Waterhouſe,” who is now alive: 


tior 
tior 


Inſtructions in a great Meaſure from him, and 
aſked him what the Courſe of the Court was, in 
ſuch Caſes which I myſelf did not underſtand ; 

for though I had — an Attorney twenty 
| Years, yet it was on the other Side, the Civil 
Side; and though I knew ſome things of my 
own Knowledge, yet I did not ſo well know 


| the hole Practice of the Court ; and particu- 


_ larly I aſked him what was the Courſe of the 
Court in this Caſe that is now in queſtion ; and 
he told me, that in all his Time and Experi- 
ence, if a Man appears upon a Recognizance, 
or was a Perſon in Cuſtody, or appeared 3 
propria Perſona, as a Perſon privileged, he 
ought to plead at the firſt Inſtance 3 and ac- _ 
Oe Tr cording 


ry cording, to that Practice, when Sir Robert 
Sawyer was Attorney General, it was the con- 
Want Practice, and I am ſure he knows i it is no 
eg new thing. | ; 
Fir Rob. Sawyer. But upon what Informa- 
tions, Sir Samuel Aftry, were they Informa- 
tions upon Miſdemeanors ? - 
Sir Sam. Aftry. Yes, ſeveral. 
Sir Rob. Sawyer. But was there not Proceſs 
taken out firſt to call the Party in? 
Sir Sam. Afry. Yes, where Proceſs was never 
taken _ 
Mr. Att. Gen. For how long time is | this. 
that you ſpeak of your own E Sir : 
Samuel -_ 
Sir Sam. Afr. About a SER, Years. 
Mr. Serj. Pemberton. It was never p till 
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very lately, but after the Party was in Con- 


tempt for not appearing. 


Mr. Soll. Gen. 1 would aſk you, Sir 3 = 


Abry, one Queſtion : Was the uſual Proceſs of 

Subpæna firſt taken out? for Mr. Serjeant 
Pemberton ſays it was; do you find any War- 
rant for ſuch a Difference as that? | 
Ur. Serj. Pemberton. Do you find any ſuch 
Caſe as this is?? 
Mr. Soll. Gen. Nay, pray Mr. Serjeant give 


us your Favour, and let us aſk our Queſtions 


according to your own Doctrine. How do 
you find the practice to have been as to that 
Diſtinction they have made? 


Sir Sam. Airy. Sir, I would be very loth 8 
enlarge the e of the Crown- Office 
further than the Truth is; 1 tell you whence I 
took 
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took my In ſtructions, from Mr. Vater bouſe, 
who was an ancient Clerk in the Office, he has 
been in that Office fixty Years ; and the In- 


ſtruct ions I took from him were, that this was 


che Practice all his time, and it has been aſ- 
ſerted all my time; it has been often conteſted, 
I confeſs, and Mr. Pollexfen has always op- 


poſed it, and moved againſt it, but it has been 


always ruled againſt him: I know it was a- 


gainſt his Jud gment, but the Court always 
over-ruled it. 


Sir Rob. Sawyer. Sir Samuel Atry, can you 
give any one Precedent before you came into 
this Office? 
Sir Sam. Atry. Sir, I can 90 no farther 
| than this that I have told you, what Informa- 
tion I received from him. «+ 4" 
Sir Rob. Sawyer. What is all this but a Cer- 
| tificate from Mr. Waterhouſe ? = 
I. Ch. Juſt. We can be informed no * 
ways than by Certificate from the old Clerks of 
7 the Office. 


. he is a Child, 


and not fir to do any thing. 
Mr. Pollexfen. We all know Mr. Water- | 
| bouſe very well, he is a very weak Man, and 
always was ſo, and there is no depending upon 
any thing that he fays. 

Mr. Soll. Gen. Pray, my Lord, will you hear 


us a little for the King? 


The Biſhop of Peterborough whiſpering with 


Sir Robert Sawyer, Mr. Sollicitor ſaid ts 
him, My Lord, you had better look another 
way, and look Tate, the C gurt, for there 


”=u_ Baſe mw lies, L. Ch. - 
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7. Ch. Fut. Well, Mr. Sollicitor, what ſay | 
ou ? | 
R Mr. Soll. Gen. My Lord, it appears plainly 8 
that the King is in poſſellon of this Privilege, 
and has been ſo for theſe dozen Years, for ſo 
long the Juſtice of the Kingdom towards all 
the ub) ects, hath run, in all the Inftances of 
it, in this Channel; and though it has been 


conteſted as often as Mr. Pollexfen has been of 


Council for the Defendant, in ſuch Caſes it 
has always been ruled againſt him; he indeed 
has made his continual Claims. (Sir Samuel 
Aftry ſays) he has raiſed the Duſt, and made a 

Hue and Cry, but it has always gone againſt | 
him. And I would aſk the reſt of you Gen- 
tlemen that are of Council for my Lords the 
| Biſhops (for ſome, or one of you, I am ſure, has 


been concerned in every Information that has 


been exhibited in this Court for this nine or 
ten Years laſt paſt, I would aſk you) whether in 
any Information that you have been concerned 


in, if the Party, being brought in by Proceſs, 
inſiſted to have Time and an Imparlance, it 
was ever granted him? I know you will not 
155 lay it ever was; why then ſhould there be 
more done in this Caſe, than has been done in 
all other Caſes this ten Years ? *Tis not ſufi- 

_ cient to make Declarations againſt the Unrea- 
ſonableneſs of the Practice, for it is but what 
vou have done your ſelves, and inſiſted upon 
for Law; and all thoſe Men that upon Infor- 
mations have been compelled to plead, have 
had Injury done them, or elſe theſe Lords will 
have no Injury by the Court's — the ſame 
Courſe. 


— % "The 2550 e — 


. Y 


Courſe.Itis true,my Lords the — Peers, 
and here are ſeven of them, and ſeven Lords go 
a great way, they make a Committee, I think. 
in the Houſe of Peers; and a mighty Matter 
is made of it, that this is the Caſe of ſo many 
Lords: But will you alter the Courſe of the 
Court, becauſe ſeven of my Lords the Biſhops 


1 concerned it, and they make a mighty Stir 


about the Reaſonableneſs of the thing? How 
can it be believed that the Law will not give g 
a Man time to make his Defence? They agree 
themſelves, that if it were in the Caſe f #5 
and Death, they muſt plead preſently ; and 
doth not the ſame Reaſon hold? and may not 
an Argument be drawn 2 fortiori, in the Caſe 
of a Miſdemeanor ? If I am not to have time 


when I plead for my Life, there is leſs Rea- 
ſon I ſhould have time to anſwer a Treſpaſs: 58 


But, my Lord, tis not Reaſon that weighs in 


” the Caſe, *tis the Courſe of the Court, which 


i the Law of the Court, that we are contend- 


ing for; and what is there in the Caſe that 
ſhould require ſo much time for my Lords the 


Biſhops to plead to it? It is charged in the fl 
Information, that theſe noble Prelates did fl 


make a Libel, which was produced by them, 
and publiſhed. in the King's Preſence ; they 
can eaſily tell whether they | have done this, or 
not done it; what can they plead but the ge- 
neral Iſſue? They talk of ſpecial Matter to be 
pleaded, but can they ſhew any more that they 
can ſay, than what any poor Countryman if 
he were here to plead to an Information, could 
ſay z that is, whether he was Guilty or Not 
Oe" 2— 


Guilty * ? Theſe Lords can tell whether it be 
true that they did publiſh the Paper laid in 
the Barben, and then your Lordſhip 
will tell them what will be the Conſequences 
of that Publication in Point of Law. We 
ſay all this was done at Weſtminſter, there the 
Scones? is laid; and it is not an Information for 
an old ſtale thing done a great while ago, 


but a thing that was done Yeſterday, and 
a thing notorious enough, their conteſting 
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with the King about his Declaration of Indul- 


gence. And as to what Mr. Finch has ſaid, 


that this is a novel Invention, and a Trick to 


rob a Man of his juſt Defence; ſure he forgets 
Who it is that taught us the Trick; if it 


be a Trick, we have learn'd it from thoſe 5 


that trick d before us. And what is it that 


theſe Lords do deſire? They would have an 


Imparlance till Mic baelmas Term : Does or 


can your Lordſhip think they aſk that which is 
reaſonable ? to have ſix Months time to plead 


Not Guilty to an Information for a Libel ; and 
when fo many Men have been denied it for- 


1 merly upon the Inſtigation of thoſe. ver * 


Gentlemen, that now preſs ſo very hard o 
have ir granted, fure they muſt expect to be 


denied it too; and all this while theſe Lords 


lie under this Accuſation, which is not ſo 


trivial a Matter as ſome would make 1 


believe my Lords the Biſhops have a Deſire to 
be cleared, I ſuppoſe it is only their Council 
that defire to delay it, upon what Ground I 
know not; I believe they themſelves would be 


glad to remove the Imputation, which would 
A 1 


— 


= at — — — 
= 5 2 - = ” - — — — 

og TE * 3 I bat 6 — ͤ— 23 : — 
—̃ ä — —— — - —— —— — — 

_ — N — — — n a — 

N 9 a . n — 
= „ - 
— 


—— mz St = wh r 1 


2 te no FIR i * ne 
—m——“̃— — — 
1 * IP = AE Le N 2 Poo — 22 : = — 7 AY N LO LY MN 


* „ EE e N 
— 4 Sv + ” IO w — 
RS... 4 - at: r i 3 4 
— — —— — — - 
* : 


'9 98 The Thial of the Seve Bi bobs. 
be beſt done by a Trial, and the ſooner the 


_ ſelves, this is "= readieſt Cour 
they may do it preſently by pleading Not 
Guilty. 
Auditory, and abundance of your Lordſhip's 
time has been taken up already; I preſs it 
therefore for the ſake of the King, and for the 
| fake of my Lords the Biſhops, we ſhall elſe 
have all hang in Suſpence, and hang in the 
Air for fix Months longer; therefore let the 
Matter be put upon a fair Iſſue, ſo as it may 
come to a ſpeedy Determination. I am ſure 
jf theſe Lords be innocent To-day, they will 
be innocent To-morrow; and, if it were my 
| own Caſe, I would defire to have it tried as 
ſpeedily as I could, and therefore 1 Pray they 
may plead immediately. : 
Mr. Juſt. Powell. Mr. Sollicitor, what do 
you fay to the Difference that was taken be- 
tween a Perſon that was brought in Cuſtody at 
the firſt Inſtance, where there is no Contempt 
to the Proceſs of the Court, and one that 


comes in here by Capias, upon Default of ap- ; 
pearing at the Summons ? 


aright, they give us more than we did aſk; I 
for Mr. Sollicitor has laid it down as a Rule, vn 
that if a Man is taken upon a Capias in 
a mean Proceſs, he ſhall have no Impar- 


y them- 
for it, and 


better: If they have a mind to wy 


My Lord, I know I am in a great 


Mr. Finch, My Lord, if I apprehend them : 


lance. 
Mr. Soll. Gen. No, you are 3 miſta- 


ken, Sir, and I Pray don't lay down Rules 
tor 1 me. 


4 Mr. h 


2 but this I am ſure, if a Venire Fac. goes 
out, which is in the Nature of a Subpæna, 
and the Party appear to it, that being the firſt 
time he could come into Court, you cannot 
force him to plead to an Information, but he 
has an Imparlance of Courſe. 

Mr. Fuſt. Powell. Methinks it ſeems very 
reaſonable, that this forcing a Man to plead 
| preſently ſhould be only a Puniſhment for a 
Contempt of the Court; and pray, were my 
Lords the Biſhops in Contempt to the Court 
when they came here to Day? Certainly they 
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Mr. Finch. If I am, Sir, I beg your Par- 


were not, for no Man is in Contempt, but he 
that being ſerved with Proceſs, diſobeys that 


Proceſs; and if my Lords the Biſhops had 
been ſerved with a ** and had not ap- 

peared, then there would have gone out a 
Capias to bring them in, and ſo they would 
have come in upon a Contempt, and then * 
would have come within the Rule. Fo 

Mr. Soll. Gen. If you have a mind eo it, you | 
may aſk Sir Sammel Airy ann . 


; they ought to plead preſently. 
Mr. Fuſt. Allybone. Mr. Finch, I'll tell you 


1 what ſticks with me; truly you could not bas 2 
be aware that this would be required of you, 


for this very thing was in debate laſt Term, 
and you know what Rules the Officer faid was 
the Courſe of the Court; why did you not 
therefore come prepared with ſome Prece- 
dents, to ſhew us what the Courle of the 


Court is? | 3 
wr_——— —— M_ 


Mr. Att. Gen. If they come in vpon Bail by 
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Mr. Att. Gen. Truly, my Lord, at this 
rate we ſhall keep your Lordſhip here all this 
Afternoon, if het Gentlemen will not be 
_ fatisfied with the Rule of the Court; and for 
an Anſwer to what Mr. Juſtice Powell ſays, if 
any Riot be committed in the Country, and 
the Parties are bound by Recognizance to ap- 
here, that is no Proceſs of this Court, and 
10 conſequently there can be no Contempt, and 
yet they muſt plead preſently. 

Mr. Fuſt. Powell. There is a particular Rea- 


ſon for that, becauſe they are bound by Recog- 
nizance ; Sir Samuel Afry, and others, ſay, 


that if they come in by Recognizance the ey 
muſt plead preſently. 


Mr. Soll. Gen. But for the thing itſelf, 
(that the People that hear us may not imagine 
that this Court puts a Hardſhip upon my Lords 
WT Biſhops, more than is done in — Caſes) 
it is beſt to keep the ſame Rule as in all other 
Caſes; for when all is done, when Juſtice 
re- 
gad to one Perſon or other, then every Body 
1s ſafe, and all Perſons concerned do their 
Duty: So in this Caſe, here be no Precedents 
produced, wherein it has been otherwiſe; then 
can no Perſon complain but that things go in 
this Caſe as they do in all other Caſes. Per- 
haps ſuch a Caſe (as to the Fact of it) never 


goes with an equal Current, without any 


happened before, but for the Law of it, that 


z plain, and the fame as in all other Caſes; 
bi for that there may be an Information againſt 


my Lords the Biſhops, as well as other Peo- 


ple, if they make Libels, ſure it is no doubt 
1 at 
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at all; and if an Information lies 


againſt them 
for it, they are under the ſame Rules as others 
are. But theſe Gentlemen talk of being ſur- 
prized, and that this is the firſt time they have 
heard of this Information ; but have we told 
any News in this Information? Was not all 


that is contained in it, notoriouſly enough 


known before? Was not the King's firſt De- 


claration very well known? Was not his ſe- 


| cond Declaration very well known? Was not 
not his Order of Council for the reading of 
the Declaration very well known? Is not 
your own Petition a thing very well known to 
yourſelves and all the World? Then theſe be- 
ing the particular Facts of which this Informa- 


tion is made up, and we only ſay you did do 


this Fact, and we aſk you, did you do it, or 


did you not ; can there be any great Surprie 
in this? My Lord, I cannot fee any thing 


that alters this from the common Caſe, but 
only their being Peers; and ſince this Que- 
ſtion has been heretofore under Conteſt, theſe 
Gentlemen have had time enough to have 
prepared Precedents, to differ this from the 


common Rule, if they could; but ſince they 
cannot, we defire they may have the ſame Rule 


that is in all other Caſes, and then to be ſure 
all will go right. 
I. Cb. Fuſt. Sir Samuel Airy pray will 
you tell us, whether ever the Court uſed to 
grant an Imparlance where a Perſon comes 
in in Cuſtody? Or did you ever know, when 

a Perſon comes in upon a Commitment, time 
was * him to plead ? 
nn © 
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Mr. Serj. Pemberton. Have you ever radi 
it diſputed and denied? 
Sir Sam. Aftry. My Lord, I have known 

that *tis in the Diſcretion of the Court to grant 
what time they pleaſe. 

I. Cb. Juſt. Is it the Courſe of the Court to 
give an Imparlance? » 

Sir Sam. Aftry. No, *tis the Favour of the 
Court; and if the Defendants have at any 
time ſhewed a reaſonable Cauſe that they have 
ſpecial Matter to plead, or any other Cauſe 

| — by the Court, the Court has ſome- 
times indulged them ſo far as to give them 
time. 5 

: + Faſt. But how i is the ordi Courſe, 
| Sir Samuel Aftry 2 1 I 

„ "SY Ay, for as I aig before, 

5 things done in particular Caſes in 1 Favour, are 

not Precedent no 
Sir Sam. Aſtry. T have told your Lordſhip 1 
the Courſe is this, that any Perſon that appears | 
upon a Recognizance, or is taken up by your 
| Lordſhip's Warrant, or by a Warrant from 
à Juſtice of Peace, or any other way in ogy | 
| Kody, or any Officer of the Court that is a 
privileged Perſon, and that muſt appear in 
propria perſons, muſt plead preſently, if the | 
Court upon particular Reaſons do not give 
him time ; and this I received information of, 
as the Practice of the Court, from Mr. Water- 

5 Pele who had been a Clerk i in the Office ſixty 

os (- 

Mr. Soll. Gen. He ſaid ſo before, but theſe | 

TE Gentlemen will never be contented, unleſs _ 

they 


they have a new Law made for them. 

Mr Pollexfen. My Lord, I would not un- 
neceſſarily trouble your Lordſhip, but truly 
this is a Caſe of great Concern. And firſt 
of all, I think, we ſhall all agree, that what 
has been uſed for ten or twelve Years paſt will 
not make the Courſe of the Court; and next 
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I perceive they do not bring any one Inſtance 
for any Proceeding of this fort above ten or 


twelve Years old: But then (ſay they) on the 
other Side, Why do not you bring Precedents 
that it has gone otherwiſe heretofore? My 


Lord, that cannot be done, for it is a Nega- 28 
tive on our Side, that this which they deſire is 


not the Courſe of the Court; but then (as it 


LY impoſſible) to prove a Negative, ſo the 


= Proofs ſhould come on the other Side that this 5 


has been done; they ought to ſhew „ 
there has been any fuch ching as a ſtanding 


Rule, or elſe it ſhall be preſumed an Innova 
tion, as being contrary to all Reaſon, Bur, 


my Lord, becauſe they put it upon us, there 
is this Proof on our Side, as much as a Nega- 
tive can afford: In thoſe Proceedings, that 


were in the great Caſe of the Habeas Corpus, 


there was an Information againſt Elliot and 
| others, they had time given them to plead 


cover and over; ſo that there is one Prece- 
dent; and as many of theſe Caſes in former 


times as can be found, will ſhew that this was 


always the Courſe. But pray (ſay they) pro- 


duce us one Inſtance, that ever there was a 


Man that came in upon a Recognizance that 
had time to plead. Truly, my Lord, I can- 


WW 4 ” "0 
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not juſt now tell whether any ſuch Inſtance can 


be produced, but I verily believe there may be 


a great many : But I turn it upon them, and 


that with great Reaſon, with Submiſſion to 


your Lordſhip ; Shew me any Man (if you can) 
above a dozen Years ago, that had not time 


allowed him to plead. Ay but, (fay they) 
Mr. Waterhouſe, an ancient Clerk of p< 
Crown- Office, that has been there theſe ſixty 
Years, hath certified that this hath been the 
Practice of all his time. My Lord, we that 
have been converſant in the Buſineſs of this 
Court, did all very well know Mr. Waterbouje 


S when he was here, and fat in Court in the Place 11 
of Sir Samuel Afry. * 


Sir Sam. Aftry. No, Sir, it was in Mr. 


= - * Harcourt's TR. - : 
S Follerfen. Well, he — a Place : 
kw and 'tis no Matter whether he was Ma- 
ſter of the Office or no; but I think we all 
knew him very well. He was a Man as lame 
in his Buſineſs as could be, for there are ſome 
Men that will never do Buſineſs well, let them 
be never ſo long at it; and he was as weak in 
| the Practice of the Court, and every thing elſe, 
as 'tis poſſible for one that has been bred in an 
Office can be; and at this time he is grown ſo 
decrepid and ſuperannuated, that you may as 


well depend upon the Certificate of an old 


Woman, as any thing that he ſhall ſay in ſuch 


a Matter as this. He is now almoſt fourſcore 


Years of Age, and has loſt that little Memory |} 
and Underſtanding he had; but if his Certifi- 


cate mult be depended — becauſe of his 


ſtanding 


ſtanding in the Office, pray, my Lord, let him 


come hither, and do you aſk him what he has 


to ſay in this Matter. 


dead. _ 
Mr. Pollexfen. Good, Mr. Sollicitor, ſparg 


us, certainly there needs not ſuch great haſte 
in this Matter, we are upon a Buſineſs of very 
great Weight and Concernment, for you are 
now making a Law for the whole Kingdom in 
Point of Practice, in Caſes of this Nature. 
We do fay, indeed, that by the Reaſon of the 


| Heat and Zeal of theſe laſt Ten Years, ſuch a 


Uſage has been introduced ; but Sir Samuel 
As tells you, it was oppoſed, and I hope 
that neither I, nor the Thing, will be the RK 
worle thought of, becauſe I oppoſed. what ht '-- 
thought an unreaſonable and new Invention: 
My Lord, I know in the Caſe of the Ciry of 
London, we had time to plead a whole * 5 
tion after an Imparlance, and were not at all 
hurried on, as the King's Council would do in 
this Caſe; My Lord, if they can produce any 


antient . 5 for it, I will ſay no more, 


but there is no Caſe in Print in any of our 

Books that ever I read or can remember, that 

cCountenances ſuch an Opinion; a Man by this 
means may loſe his juſt Defence, and he has no 
Remedy, nor will it ever be in his Power to 


_ retrieve it, for he may be brought on a ſud- 


den into Court upon a Warrant, and when he 


is here he ſhall be charged with an Informa- 


tion, and preſently he muſt plead Not Guilty, 
becauſe he has not time to prepare a Plea of 
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Mr. Soll. Gen. Ay, that is very well in- 
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any other Nature, let him have never ſo much 


other ſpecial Matter, or occaſion for it; if you 

pleaſe to let this Matter be examined what 
* the Precedents are, and what Ape thoſe Pre- 
cedents are, then perhaps your Lordſhip will 


get ſome Satisfaction; but otherwiſe, if the 


bare Certificate of the Maſter of the Office is 
to be a Guide to the Court, what is Law, and 
what is not, we ſhall be in a very uncertain 
Condition, eſpecially when the Matter carries 
in the very Face of ita great deal of Unrea- 
ſonableneſs and Injuſtice. They, on the other 
Side, will argue, that is not more unreaſonable 
than the Practice in the Caſe of Treaſon and 
Felony, where Perſons are compelled to plead = 
inſtantly. But, under Favour, my Lord, 
there is no Compariſon between this Caſe and 5 
that, though I know it was always thought a 
hardſhip and defect in our Law, that a Perſon 
ſhould be denied time to plead in Caſe of Life 


and Death, except he can ſhew ſome ſpecial 


Matter of Law that he has to plead, and then 
he has always time allowed him to put it into 
Form: And I could never think there was 
any Reaſon to be given for it, but becauſe the 
common Defences of Felons would be little 
Shifts and Arts, which would deſtroy Proceed- 
ings, and make them tedious, and that would 
be an Encouragement to People to commit 
| Felony ; and beſide there is a Truſt which the 


Law repoſes in the Court in Capital Caſes, to 


: take care that theſe Men ſhould not ſuffer up- 


on any little Tricks in Law; but if you come 
below Treaton and Felony, the Law pute no 
ſuch 
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ſuch hardſhip upon the Defendant, nor re- 
poſes ſuch a ſpecial Truſt in the Court ; but a 

Man may plead any thing he has to plead: 
And can any Man plead before he ſees what he 
is to plead to? And ſhall the Law allow him 
Council to prepare his Plea, and not allow him 
time to conſult with that Council about it? 


Theſe are things, my Lord, that truly to me — 


ſeem unreaſonable: But as to the Practice and 
Courſe of the Court, I pray your Lordſhip to 


give Order, that the Precedents may be ſearch- 


ed, that you may know what the ancient Prac- 

tice Was. 
1 Finch. Whether you will — an Im- 
| parlance now or no, yet I hope, however, you 


ED will think fit to give wy Lords the "—_ | 


time to plead. 


I. Ch. Juſt. But Mr. Finch, we hve bad's | N 
7 S from Sir Samuel Arr. which truly — 
weighs a great deal with me; he tells you, 


the Practice has been ſo ever ſince he came 
here, and that Mr. Waterhouſe told him, that 
it had been fo all his time, which is ſixty 
Fears. 1 1 
„ Pollexfen. My Lord, there are Perſons 
here that will upon their Oaths declare, That 
Mr. Waterhouſe has often told them the Prac- 


ttlce was otherwiſe, even in his time, and after 


wards, a long time before this new Way of 
Proceeding came in. 
Mr. Ince. My Lord, if I might have Li- 


berty to ſpeak, I can fay Mr. Waterhouſe has 


told me- 
+ Ch, Juſt, Pray be quiet, Mr. Ince. 
—— 
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Mr. Fu. Alybone.. But x pray, Mr. i 
give me leave to mind you, how the Evidence 
ſtands againſt you; the Objections are, that 
this has been a Practice but for twelve Years 
laft paſt; if that be true, I think it goes a great 
Way, for the Practice of twelve Years is Pre- 
cedent enough, Prima Facie, that ſuch is the 


Practice; for how ſhall we come to the Know- 
ledge of the Practice, but from our Officer 


Sir Samuel Af 


ry, Who has been here exa- 


mined? And he tells you, that upon his com- 


ing into the Office, when it could not be ſe 
doubtful as now (it ſeems) it is, he took In- 


ſtructions from Mr. Waterhouſe; I allow you 


tis but his Certificate, but that muſt 8⁰ a great 


Way with the Court, — 
Sr Rob. Sawyer. Such a Practice as this has 


been always very rare in Informations for 


Miſdemeanors; and they bring you nothing 2 


of any Precedent older than Sir Samuel Afry's ' 


ie 


Mr. Finch. Pine, my Lund, give me leave 


to vary the Queſtion. I do not now make it 


4 _ Queſtion, whether your Lordſhips ſhould 


grant my Lords the Biſhops an Imparlance, 0 


but Sher you would think fit to look into 


the Courſe of the Court before that time, mm 


Sir Samuel Aſtry ſpeaks of, and take time to 
_ conſider and ſearch into Precedents. 3 


Mr. Fuſt. Allybone. Do you, Mr. Finch, 
give us any one Reaſon or Precedent, that 


may make us doubt whether this be the Courſe 
of the Court or no? And you could not but 
be aware of this before, and therefore ſhould 
have 
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have come prepared to make out you Ob- | 


ion. 


Mr. Fi * Mr. Pollexfen and the reſt of 


the Practiſers in my Lord Hales's time will 


time; Sir Samuel Aftry indeed tells you, it 


the Points (it ſeems) that he was ignorant of, 


which made him enquire of Mr. Waterhouſe, 2, L 


fo doubtful was this Practice. 


Sir Samuel Aftry. I was an Attender upon ; 
: this Court before I came into this Office, but 
it was in another Place on the other Side of 


the Court; and therefore was not concerned 


ſeo much to know what was the Courſe on this | 
| Side, till I came into this Office. ; N 
Mr. Soll. Gen. Theſe — differ a- - 


mong themſelves, one would have an Imp 


| lance, the other only time to Plead; I be. | 
Tp lieve truly my. cannot 3 well what — 4 . 


| may be kept " 
Sir Samuel 


Office, Mr. Harcourt my Secondary, and the 


Clerk of the Rules ; I pray they * be aſk'd 
| their Knowledge of this Matter. 
Mr. Soll. Gen. Certainly theſe Gentlemen 

| think they have a Privilege above all other 


People, that they mult not be ſubject to the 


ſame Rules, as others are; we on our Parts 
have taken all the Methods that we could to 
make this Matter manifeſt, and what is it that 


theſe S now propoſe ? They pray 


= 


tell you that the Courſe was otherwiſe in his 


has been ſo ſince his time; but this was one of 


Es Afry. Here are two Clerks thn 
ſit by me, that have been a long time in the 


N : 
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Au has declared. 


to take time to conſider, but have they 


a the right Means of creating a Jealouſy or 
Suſpicion in 'the Court, that the Courſe is 
otherwiſe ? They can give no Inftance of it, 
and all they ſay is, tis a Negative, that this 


is not the Courle of the Court, but the Impar- 


' ance that they beg is in the Affirmative, ſure- 

- YH 
As for my Lord Holly's Caſe, chat is with bs 

and not againſt us; let Mr. Pollexfen ſhew 
that ever any one of the Men that were 
brought into Court in Cuſtody either had time 
to Plead, or an Imparlance. — 

L. Ch. Fuſt. Sir Samuel Aftry ſays he his 

given you his Opinion, and here are two other 
Clerks of the Office that he refers himſelf } 
do, are you willing that they ſhould be 
5 aſked ? WF 


that they can find Proof of, if it beſo: 


Mr. Serj. Pemberton. Ves, my Lord, with 3 


al our Hearts. .4 
L. Ch. Fuſt. Mr. Harcourt, How long "WE 
you been a Clerk in the Crown Office? 


Mr. Harcourt. About ſeventeen or eighteen ; 


9 Years, my Lord. 


I. C.. How long have you known the 


Practice of the Court i in this Matter, and what 
is it? 5 1 

Mr. Harcourt. I cannot cleans myſelf fo 1 

with Particulars from the time of my coming 


into the Office, but for theſe ten or twelve 
Years paft (I remember) it has been as the 
King's Council preſſed, and as Sir Samue! 


L. Ch. 


L. Ch. Juſt. What ſay you, Mr. Sillyard, 
how long have yo known the Crown 
Office ? 


Mr. Sillyard. 1 have been a Clerk hone a- 
bout thirty Years. 


L. Cb. Juſt. Well, and how has the Haw: . 


tice been all your time? 


Mr. Sillyard. 1 have not ſat hive as Clerk 


E fince I 


have ſat here, I have always obſerve it to be 


the Practice, that one that comes in Cuſtody 
ſhould plead immediately. It was a thing here 


tofore that did not ſo often happen, as it hath 
done here of late, therefore I cannot ſo well 
| ſpeak to it; but it hath fallen out frequently 
within ſome Years laſt paſt, and that hath = 
been the conſtant Courſe. _ 5 
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Sir Sam. Aftry. When you fiſt. came to be 


| Attorney General, Sir Robert Sawyer, 1 am 


| fureit was ſo. 


Mr. Att. Gen. | let me aſk. you, Mr. : 
Sillyard, you have 3 the Office thirty 


Tears: When you firſt came to the Office, 
| were Informations as Irequent as they are now, 


and have been of late ? 


Mr. Soll. Gen. It was ſo in the Caſe Wy Mr. 
Hampden, when you were Attorney-General, 


Sir Robert Sawyer, he was forced to plead im- 
|  mediately to an Indictment, for a Crime that 
perhaps you will ſay was near upon Treaſon. 
Sir Rob. Sawyer. Yes truly, it wanted but 
one Witneſs, that was all. 
Mr. Soll. Gen. But yet the Indictment was 
only for a Miſdemeanor, and there we ing 
Se 
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| gled and debated the Matter, but were forced 
to give it over, becauſe the Courſe of the 
Court was againſt us; ſo it has been by the 
unqueſtionable Teſtimony of Sir Samuel Are 6 
for theſe twelve Years laſt paſt, and in thoſe 
twelve Years we have had many Changes, per- 
haps there may have been twelve Chief Ju- 
ftices, and they have all affirmed it; and if I 
then make it out, that in all theſe Judges times 
that are within our Remembrance it has gone 


the Matter. We 
Sir Rob. Sawyer. But, my Lord, I defire to 


thus, then there are —p of Precedents in = 


= know, whether that were the ancient Courſe, 1 
: Mr. Sollicitor ? =— 


Mr. Soll. Gen. They that make the Ob- | 
jection ought to prove it; but I will name, 


=: Sir Robert Sawyer, another Caſe, and that is 


the Caſe of Sir Samuel Barnardiſton, which 
was the Caſe of a Libel too; he was forced to 


Fine. 


plead immediately, and it colt” him 10000 . WO 


L. Ch. Juſt. Well, Gentlemen, have you 1 


done on either Side? 


Mr. Serj. Pemberton. If your Lordſhip will i 


= pleaſe to give us time till To-morrow Morn- _ 


ing, we will come hither by Rule of Court, 


and bring you ſome Certificates and Affidavits, 
or elſe ſome Precedents, that we hope will fa- 


tisfy your Lordſhip in this Matter, 
7. Ch. Juſt. No, Brother, we cannot Os 
that: The Queſtion is, what the Courſe of the 
Court is? We have had an Account of that 
from Sir Samuel Aſtry, for twelve Years of his 
2 om 
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own Knowledge, and from Mr. Waterhonſe 
by him for fixty Tears; but for Mr. Warer- 
houſe they except againſt him, and ſay.he ws 

2 Perſon that was always lazy, and did not fo 
well underſtand his Buſineſs, and now is ſuper- 

annuated ; that is ſaid, but is but gratis di- 

Hum; perhaps it may be ſo, perhaps hot; and 

they have offered to examine Mr. Ince about 
ſome Opinion that he has had from this Mr. 
Materbouſe; it may be he may have aſked him 

 fome Queſtion that may lead to it, and he may 
have given ſome ſlight Anſwer, but then here 
are theſe two Perſons, Mr. Harcourt and Mr. 

Sillyard, and the one has been a Clerk theſe 
ſixteen or ſeventeen Years, and the other has =_ 
known the Office thirty Tears; though there 
were not heretofore ſo many Informations J 
of this Nature and Kind as now of late, but 

. {till they ſay, that a Perſon that comes in upon 
ga a Commitment, or a Recognizance, ſhall never 


have any Imparlance. fi 


Mr. Foll. Gen. Can they give any one Ir. 
ſtance that has any the leaſt Shadow to the 
Mr. Pollexfen. My Lord, if we had time, 

we hope we ſhould be able to ſatisfy you ian 
*.. 


[2 


Uu. Soll. Cen. You have had tithe endugh 
to prepare yourfelves for this Queſtion, if 
you had thought you could do ahy good 


n 5 
I. Ch. Juſt. Would the Courſe of the Court 
be otherwiſe To-morrow than it is to Day? 
We have taken all the Care we can to be ſatiſ- 
No. VIII. — 
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Wb in this Vatter, ind we will rake Cre that 
the Lords t 10 hob ſhall have all Juſtice 
Aone them,” hay, they ſtall have all the Fa- 
your, by, my Sonſcht, that can be fhewn 
them, without doing wrong, to my! Maſter 
the King; but truly J cannot depart from the 
Courſe bf the Court | in this Matter, if the 'Y 
King's Fra —_— ON 
Mr. Gor My Lord, we mult pray your 
Judgme N in it, and "your Direction, that they | 
may plead, i 
= Ch Juſt. * ruly 1 think they muſt plead 


ro the Information. 


If. A. Gen. Sit Sahil! Arp, pray aſk 


— © Lords whether they be 18 or Not 
. = — 
_ Then his Grace the Lord Archbiſhop of Can- 


terbury food up, and Mered 2 Faper to the © 1 


Court. ”” 
cb. of Cant: My Lad? 1 tender hrs + EY 
ſhort Plea, (a very ſhort. one) on behalf of 


myſelf and my Brethren the other Defendants; 


and 1 humbly deſire. the Court will admit of 
this Ples. 0 
"2. CO ICE: Tf it pleaſe. your Grace, it 
fhould have been in Parchment. | 
Mr. Soll, Cen. What is that my Lord offers 
to the Court? * 
I. Cb. Fuft. We will ſee what it is  preſene! y. 5 
Mr. Softicitor. © © 
_. Biſhop of Peterb. I pray, my Lord, ther | 
the Plea may be read. 7 
Arr. Sali. Cen. But not receired. 
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Mr. Att. Gen. No, we deſire to know what 
it is firſt. 

| vir Rob. Sawyer. Mr. Atorny, if they will 
| plead, the Court ſure is obliged to receive 
"Wot ©, 
"I Ch. Jul. If i ir is 2 : Plea, your Grace wil 
ſtand by it? 

þ > of Cant. We will. all and by . 
my Lord; it is fubſcribed by our Council. 
| and we N it may be admitted by the 
2 Court. 
Mr. Serj. Pemberton. I hope the Court will 


not deny to receive a ſpecial Plea, if we offer = 


T. Ch. Fuft. Brother, let us hear what it is. 


Mr. Soll. Gen. Read it if * Pleaſe, bu 


8 not receive it. 
_ Clerk reads the Plea, wobich in „ Engliſh : 2x 


3 1 — thus,” 


The Bisnors PLEA. 


Aſaph, Francis Biſhop of Ely, John Biſhop 


A ND: the aforeſaid William Archbiſbop of | 
Canterbury, William Biſbop of VP. 5 


Chicheſter, Thomas Biſhop of Bath and Wells, Y 


Thomas Biſhop of Peterborough, and Jona- 
than Biſhop f Briſtol, being preſent bere in 
Court in their own Perſons, pray Oyer of the 
Information aforeſaid ; and it is Read to them, 
which being read, and beard by them the [aid 
Archbiſhop, and Biſhops : The ſaid Archbiſhop 
and Biſhops ſay, that they are Peers of this 

. H2 wegen 


| pelled. 


| bibitedbere 1 
3 ought to be required to appear by due Proceſs in 


1 718 Te Tief 2 Wees B; . 
Kingdom of England, 4d Lords of Parlia- + 


ment, and each of them is one of the Peers of 
this Kingdom of England, and a Lord of ' the 
Parliament, and that they being (as before is 
manifeſt) Peers of this Kingdom of England, 
and Lords of Parliament, ought not to be com- 
to anſwer inſtantly for the Miſdemeanour 


. aforeſaid, mentioned in the ſaid Information ex- 


againſt them in this Court; but they 


Law iſſuing out of this Court here upon the In- © 
” formation aforeſaid, and upon their Appearance 


129 have a Copy of the ſaid Information exhibited 
againſt them, and reaſonable time to imparl 


Ibereupon, and to adviſe with Council Learned 

n the Law, concerning their Defence in that | 
| behalf, before they be campelled to anſwer the 
= -£ Information; 3 Whereupon, for that tbe 
= Archbiſhop, and Biſhops were Impriſoned, 


$ ; and by Writ of our Lord the King, of Habeas ” 


Corpus, directed to the Lieutenant of the Tower 
of London, are new brought here in Cuſtody, 


© eithout any Proceſs upon x Information afore- 


| - Copy of the ſaid Information; or any time given 


3 ſaid iſſued again them, and without having any ; 


5 them to impart, or be adviſed; They pray Judg- 
ment, and the Privilege of Peers of this King- 


5 dom, in this Caſe to be allowed tbem; and that 


| they the ſaid Archbiſbep, and Biſhops, may not 


be compelled _ to anſwer the Information 


ECT aforeſaid, dec. 


Rob. Sawyer. 
Hen. Finch. 
Hen. Pollexfen. 

— 


The Trial of the Seven Bi 56. 11 | 


| Mr. Att. Gen. My. Lord, .with your Lord- 
ſhip? s Favour, this in an ordinary Perſon's 


Caſe, would perhaps be thought not fair Deal- 
ing, or that which (it being in the Caſe of 


when the Opinion of the Court has been deli- 


vered, then to put in a Plea to the J uriſdiction 


of the Court, ----= _ 
Sir Rob. Sawyer. It is no fock Plea. 


it is ſuch an Irreg 


Mr. Serj. Pemberton. We hope 
and you are not of one Mind, Mr. Attorney, 


in this Matter, we deſire the Court to receive | 


the Plea. 


Mr. Att. Gen. With ſubmiſſion, the Court 5 
is not bound to receive Pleas, that are put in 

purely for Delay, as this is ; for the Judgment | 
of the Court has been already given in the 
very Matter of this Plea; and for rejecting a 


Plea, it is done every Day, if a Man puts in a 
meer trifling dilatory Plea, the Court may re- 


ject it; Does this Plea contain any thing in it, 


| hut what has been 1 and debated pro S 
— H 3 A = con, 


fttzheſe Reverend Prelates) I ſhall not now name; 
to make all this Debate and Stir in a Point of 
this Nature, to take the Judgment of the 
Court after thre: or four Hours arguing, and 


Mr. Att. Gen. It is oi in effect, but certainly 
1 ity, and ſuch an unfair 
ay of Rooeeing as would not be endured 8 
in an ordinary Caſe, and I hope you will Fn 
give ſo little Countenance to it, as to reject it, 
and make them plead according to the uſual 
Courſe and way of Proceedings; certainly a 
Plea of this Nature, after fo long an Argument, 
= would be reckoned nothing but a Trick. = 
= the Furt 


— — — —— — ——ææↄ— oa 


0 2 
9 el * 


— 


1 oy _ inne , f 3 


F 
ah, "and! ſettled” by "the Coutt already? If 
| they, will put in any. Plea in chief the ey may, 
but Tuch a Plea as this, I hope Thall not Have 


ſo "much e as to Bexeceived by the 
Court. 5 


MM > Pollexfen. 
Pie” Mr. Attorh 
rer with you. 


Mr. Att. Cen. No, there will be 50 need of 
(hat. 1 


Mr. Soll, Gen. Surely the Coutt: will never 
give ſo much Countenaice to it, as to re- 


) > you Demi to it, if you | 


Pl We win fein! in Demur- N 


. ccixe it. 


Mr. Finch. 1 4 you 1 will pleaſe either to Re- 
” ply or Demur, Mr. Sollicitor, | we ate here to . 


= maintain the Plea. 


Mr. Soll. Gen. If y you were pere + du u would. Fo 
8 fry the ſame thing "hae we do. My Lord, this 
. Plea 1 15 „That my .ords the Biſhopsare.n not bound | 
5 plead inſtantly ; ſo that tis not K See 8 
4 W hegher they ought to anſ) er or. not to anſwer, 
but whether they ought i to "anſwer immediately, "BY 
and what do they ſay more ? They would have 
zn Imparlance, and time to conſult with their + 
Council what they ſhall plead, which is all but 
one and the ſame thing; and what is the Rea- - 
| ſon they give for this? They induce. it thus & 
Theſe Noble Perſens are Peers of the Realm, 
and ſo ought not to be compelled to plead im- 
dmiediately; this, if I miſtake not, is the Sum 
of their Plea. Now „ my Lord, what 
fort of Plea is this? It 4 995 4 Plea to the 
Juriſdiction of the Court, tho? it do in a ſort 
decline the Juſtice of the Court? Is it a Plea if 


1 T Abate- 


5 again, it is the 


offer any thing 


| pd, en Ba 


| parlance, and time tp 2. 1 
ought not to anſwer. pre Ml . as El 


this Matter hath been long, agitated in the 


Court already, your Lordſmp and the Court 
have given your judgments, and we know 
Lordſhip and the; Court will not admit 

of Tricks to delay the King's Cauſes ; we all 


know the Term is a ſhort . 5 and what 1 
ſaid in the Beginning of this Matter, I ſay 


7 tried. as ſoon - 


5 be taken upon this Plea y Certainly none; and 


it vt ſhould: demur, what will . the End of 


that? But only to get time to flip over the 


Term. If there were any . thing worth the 
conſidering in this Plea, and that had not 
been already dehated and ſettled, then it might 
Concern us to give ſome Anſwer to it; but 
We have ſpent three Hours (by my Watch) in 
the Diſpute, and the Matter having been over- 
ruled already, it is time to have an End of 


it; ſure the Court will never be ſo treated by 
theſe Perſons, that are of Council for my 
Lords the Biſhops, for it cannot be thought 


at my Lords the Biſhops do it of themſelves: 5 


H 4 and 


_ 


e ale, thei Sue e e 119 
3 Abatement - JOU | Mr 0g, a 


Honour of my Lords. the B.- 


"PE den s ; 8-6 * doe 1 
and value t Mer Hongur) to have this Cauſe 


y be.; bor this trifling and 4 
tricking is cole hos. Delay For what Iſſue can | 
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— whether the Court will be ſo ec. we 
Gabmit to your Lordſhip. Certainly you will 


— — — ſuch a Plea as this, eſpecially it 
being in Paper, you will never countenance 


ſuch a Practice, ſo far as to give theſe” Lords 


time to trifle with the Court; if any ſuch thing 

28 2 Plea be tendered to the Court, it ought - 
to be in Parchment, and if they woulg have 
an ee there ought to have been an 


ry of a Petit Licentiam inter | 


oquend; upon 
> dr Roll, but not ſuch a Plea as this, for this 
in effect is no more than deſiring an Impar- | 


2 | lance, which if it be granted of Courſe, upon 


. fuch a Prayer entred upon the Roll, you take 


= of Courſe ; but if it be not of Courſe, you 


Fey IF 
| Information, will take advantage of it, and 


| cannot come in by«way of Plea, it muft be by © 


1 upon the Roll, and a Conceditur 
=. entred ; 3 if this be adidincd as 2 Precedent, 2 


Man hereafter that comes in upon an 


plead ſuch a Plea as this, and if you grant an 
mparlance in this Cafe upon is Plea, you 


=. boon grant an Imparlance in every. Caſe; cer- 
tiinly the Law is not to be altered, the Me- 


_ of Proceedings ber to be the ſame in 
every Caſe: And I hope you will not make 
9 particular Rule in 4 Cale of my Lords 


| © - the Biſhops, without a ſpecial Rockin for ; 


it. 
Mr. Serj. Pemb. We put in this Plea, my . 
Lord, and are ready to abide by it, and we 
lay, that according to the Courſe of the Court, a 


3 ought to be N 6, 


Mr. Att. Gen. No, bus good Mr. Serjeant. 
* 


'tis in the Diſcretion of the Court, whether 
they will receive it or not, for the Matter has 
been in Debate already, and has received a De- 
termination; the Court has over- ruled them 
in this very Foint already, and there is no 
more in "this Plea, revays. in the Argument 
before, and therefore it ought to be rejected w 


| a frivolousPlea. 


co it, 


A Mr. Soll. Gen. Here is a Plea offered in 
| Writing, and in Paper, the Court ſees what it 
is, and | hope you will give no Countenance 5 


Mr. Pollexfen. 1 do hope, my Lond, you 


q F will not judge this as a frivolous Plea; I think 
7 3 that you will not do that, 


you will not refuſe it. 


may over-rule, but! hogs iS 


Mr. Soll. Gen. The Court — cerninly re- 


T ject; a frivolous Plea, and they may do it. 


But, Mr. Sollicitor, I hope 5 


Mr. Pollexfen. 


| the Court will confider of it, whether it 8 a 


frivolous Plea or not; it is true, there has 


been a Debate about the Courſe of the Court, 


and there has been an Examination of the 


2 upon his Certificate, but yet ſtill perhaps it 


Clerk of the Office, and the Court has gone 


may remain in Doubt, and it being a Queſtion 


| of fuch a Conſequence as this, it may very 


well deſerve the Court's Conſideration ; there 
never was a judicial Settlement of it (that ; 3 
know of yet) nor do I know any way of 


having it ſatisfactorily ſettled, but by the 


—_ of the Court entred upon Record; 
ere, we offer a Plea that cantains the Matter 
— in 
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in Debate, and this Plea. will (appear upon 
Record, and if upon Conſideration of the Ples 

your Lordſhip 


vou by your Reſolution in 41 judicial way, 
ſettle the 


b Controverſy. 1. 9 


8 Fuft. Mr. Pollexfen, Extduld alk you 1 
whether the Council have dealt ingenuouſly | 
with the Court or no in this Matter : after four 
Fours debate, and the Opinion af the Court 
delivered, to come and for up all the Arg 
ments in fuch a Plea as this, and 19 put. Wup- 
again 2 14 9Ghyur oa fi "2 
M. Poller. My Lord, certainly "this has 
nary done before, without Offenge, aftar wg 


on debating it over 


had moved for a Thing which was denied up- 
on Motion, it is no ſuch great Difreſpect 
Court (with ſubmiſſion) to 


Court. | 1 
Sir Rob. Sawyer. That wichous) 


Leude £ 


Fir Rob. Sawyer. Not fo many as you, Mr, 4 


Sollicitor. 1 
Mr. Soll. Gen. 1 n aſk Frags 2s as 1 que- 


ſtioned it, for I afſure you don: l doubt it of 


your Part at all. 

L. Ch. Fuft. Pray, Quirckendeing doe t fall 
out with one another at the Bar, have ball 
time ** ſpent alrtadys 19 


ſhall think fit ta ver- rule it, 
and be of Opinion againſt the Plea, then wWill 


ure n bas biber been ia 


al Queſtion 

| has been done a great many times. 
Mr. Soll. Gen. How many times have yon ; 

; been accuſed of playing n * n 


to = ; 
put the ſame Mat; 3 
der into a Plea, for the Judicual: Opinion CY the 1 


wy F 3 _ 14 
Mr. 


"Mr. Pollerfen Truly, my Lord, 1 would 
not trick with the Court in any Cafe, nor on 
the other Side would 1 be wanting to adviſe 
and do, for my Client, what I am able and 
lawfully may; we have laboured all we could 
to get time for my Lords the Biſhops to 
Imparle to this Information, and we have been 
the more earneſt in it, becauſe it concerns us, 
Who attend this Bar, to take what Care we 
can, that the Courſe of the Court may be 
obſerved; but as for this Matter, we ſuppoſe 
this Practice of the Court is not in Law a 
good Practice: Now what w 


Notice what is the Matter of the Plea, till 
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the other Party; have either replied or demur- 


Pla that is pleaded, and the Party will be 


without Remedy upon a Writ of Error, be- 


cauſe the Plea * rejected, there does no- 
thing appear upon Record; truly for the 
Court to reject and refuſe this Plea, would be 


as hard, as the refuſing of the Imparlance, 
and we, know no way we have to dep, our 


ſelves. 


red; the ſame thing may happen in any other | 


n 
5 Suggeſtion for an Imparlance upon the Roll, 
and then it would have appeared upon Record, 


and if the Court had unjuſtly denied it you, 


you would have had the Benefit of that Sug- 


geſtion elſewhere : Truly, my Lord, 1 think 
If any thing be tricking, this is, for it is * | 


L ill pleading. 
Mr. Finch. Then pray py to it. 


that you are To-day? 


Mr. Soll. Gen. No, Sir, *tis "HI with 4 
E the Court, and that the Court won't ſuffer; it 
zs only to Delay, and if we ſhould eme, ü 
then there muſt be time for Arguing; and 
what is the Queſtion after all, but E 5 you }f 
| would be of the fame Opinion To-morrow, 


Sir Rob. Sawyer. 1 would put Mr. Sollicitor 0 


in mind of Fitz Harris Caſe, which he 
knows very well, he put in a Plea, and we for 
the King deſired it might not be received, | 
but the Court gave him time to put it into 
Form, and I was fain to join in Demurrer 
preſently, and ſo may theſe Gentlemen do if 


Mr. Soll. 


- they . ; 
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do know the Cafe of Fitz Harris very well. 
I was affigned of Council by the Court for 


Mr. Soll. Gen. Yes, Sir Robert Sawyer, 1 


him, we were four of us, and there was a 


Plea put in, but no ſuch Plea as this ; there 


was an Indictment of High Treaſon againſt 


him, in which Caſe it is agreed on all Hands, 


that che Party muſt anfwer preſently, but be- 


| cauſe he ſuggeſted here at the Bar, (ſays he) 1 
have Matter to plead to the Juriſdiction of 


the Court, and — what it was, I was 


impeached before the Lords in Parliament for 


1 Treaſon, for the ſame Matter of which I am 


| here accuſed : The Court did give him time 


to put this into Form, and we were aſſigned 


I his Council to draw it up for him, and accord. 


ingly we did put that Matter into a Plea, - 


chat we were indifted for one and the ſame 


4 Treafon, for which we were impeached in 
| Parliament, and that that Impeachment was 


| ſtill depending, and ſo we reſted in the Judg- 
ment of the Court, whether we ſhould be 


do anſwer it here; this was a Plea that carried 
| ſomething of Weight, and not ſuch a trifling 


one as this. It is true, Sir Robert Sawyer, who 
was then Attorney General, did preſs the 


would not do that, but had it argued ſolemnly 


by Council on both Sides, and at haſt there 


Court to over-rule it immediately, but it be- 
ing a Matter of ſome Importance, the Court 


was the Opinion of three Judges aginft one 


that to ſuch a trifling Plea AS this 7 "of 


* * 


I that the Plea was no good Plea. But what is 


7 
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Mr. Att. Gen, Pray, my Lord, favour me 
a few Words about that Ca of Mr. Fitz 
Harris... It is true, there was a Plea put in, 
and it is true alſo, that that which. broughe 
that Plea to be argued, was the Demurrer that 
was put in by Sir Robert Sawyer, who was ſo 
: zealous and haſty in the Matter, that becauſe 
1 the Court did not preſently over-rule the Plea, 
| aShe deſired, he immediately Demurred, be- 
fore the reſt of the King's Council cquld offer 
at any thing about it; and thereupon it was 
put to the Judgment of the Court, and no 
doubt muſt be argued, and ſpoke to on both 
Sides; but where Pleas are really in abuſe of 
the Court, the Court never gives any Counte- 
nance to them: Nay, truly I have known an- 


other Courſe taken, I am unwilling to men- 3 


tion a Caſe that happened much about that 
time too in this Court, becauſe of that regard 
I have to my Lords the Biſhops, but Sir Ro- 
bert Sawyer remembers it very well, 1 am 
ſure; it was the Caſe of one 8 WhO 
for a thing like this putting in a irifling Plea, 
not only had his Plea rejected, but ſomething 


celle was ordered, I could ſhew the Precedent, |} 


but that I am more tender than to preſs it in 
this Caſe, becauſe there the Court ordered an 
Attachment to go againſt him; but L will put 
theſe Gentlemen in mind of another Caſe, and 
that is the Caſe of a Peer too, it is the Cale of 
my Lord Delamere, which they cannot but 
remember, it being in the higheſt Caſe, a 


| Caſe of Treaſon; when my Tas Delamert 


was arraigned and to be tried for High T — 
on, 


Nrn. Nen B. ne 5. "beg 


ſon, He pit in 4 Plea before my Lord Chan- 
cellor, who Ds theti High Slew, and Sir 
Nobert Stwyer,. wha was then Attorney Ge- 
neral, prayed the Lord Steward and the Peers 
ect it, and che Court did reject ir, (as we 
= hope che © Court will'do' this) bg would never 
; 10 fir delay Juſtice a as to admit of a Plea that 
catried no Colour in it, and there was no De- 
murrer put into the Plea, but it was abſolutely 
refuſed: My Lord, in this Caſe we have had 
the Judgment of the Court already, and there- 
fore we muſt now defire that this Plea 1 _ be 
BY rejected. 1 
"Mr. $2lt. Gem. M Lord. we have now gone = 


| Gut of the Way far nough already ; it is time 


for us to return, and bring the Caſe into its 


due Methods. We may Dore * to 


reject this, Plea. - 
Sir Rob. Sawyer. My Lord, we are in your 
Judgment, "whether you will receive this Plea 
or not. 
. 750 Vo ſhall tive 4 my Judgment 
preſently : but my Brothers are to ſpeak firſt. 
. Fuft. Allybont, Mr. Pollexfen r makes ita 
Queſtion, awe this Plea may be rejected 
or not, or whether it ought to be received, and 
the Court give their Judgment upon it. 
7 uf. Powell. Truly, I do not know 
| whether the Court can reject this as a frivolous 
2 Plea. 
* Cb. Jul. Sarelh we may and frequently 
do. 


Mr. Att. Gen. Vo ao it every Day, it is 1 
frequent, Motion; if a frivolous Plea be put 


in, 
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Court can reject any Plea that the Party will 


Matter of the Plea, truly it appears to me, 
tdttlhat the Peers are named in it only | for faſhion Þ} 
7 lake, and it is frivolous. E 3 
Mr. Fuft. Powell. The Matter of the Plea, IF 


4 Lords of Parliament, was ſpoke to before, but 


—_ 1 


in, before it be entered upon Record as a Plea, 


the Court may refuſe it, if they ſee Cauſe, 
, Mr. Fuf. —— Truly, if it may be, this 

appears to me a very frivolous Plea. 

Mr. Juſt. Powell. 1 do not know how the 


put in, if he will 2 by it, as they ſay they 


will here; and I cannot think this a frivolous : 
Plea, it concerning the Privilege of Peers, and © 7 


Lords of Parliament. 


" Mr. Fuſt. Allbone. Brother Powell, I would VF 


be as tender 8 the Privileges of Parliament, 
and ſpeak with as much reſpect of the Privileges 
of the Peerage, as any Body elſe ; but for the 


| except only their being ſaid to be Peers and 


it was only obiter, and by way of Motion; 


but now it may come before us for our Judicial | 


ft. Allybone. Pray let the Plea be read 


I eb was done.] 


Fuſt. Allybone. Ib Plea is no more 1 


| but 125 which = been denied already upon | 
ſolemn Debate, and if it be in the Power of 
the Court to reject any Plea, ſurely we ought 


to reject this. Indeed I know not what Power 


vue have to reject a Plea; but if we have chat 


this ought to be rejected. 
M. Fuſt. Powell. I declare my n Iam 
for receiving the Plez, and conſidering of it. 


Mr. Ju. 


} 
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Mr. Fuft. Holloway. I think as this Cafe is; 
this Plea ought not to be received, but reject- 
| ed, becauſe tis no more than what has — 
| denied already. I am not aſhamed to ſay, That 
1 ſhould be very glad and ready to do all 
Things that are confiſtent with my Duty, to 
| fhew reſpect to my Lords the Biſhops, ſome of 
1. whom are my particular Friends; but I am 
upon my Oath, and muſt go according to the 
Courſe of Law. 


| Gurlelves from the Bar, whether we may or 

J. aan reje& a Plea, and truly what they have 

ſaid, hath ſatisfied me this we may, if the 
Plea be frivolous; and this being a Plea that 


L. Ch. Juſt. We have aſked and informed 8 


contains no more than what has "been over-ru- 


led already; after hearing what could be fad © 
on both Sides, I think the Court is not bound 


1 Lords the Biſhops muſt plead over. 
Mr. Att. Gen. We pray they may plead ; in 
chief.” 2 5 
Clerk. My Lord Archbiſtop of Canterbury; 
= - t your — Oy of the Matter charged 
upon you in this Informarion, | = 4 not 
guilty * 
Archb. Cant. Not Guiley. 5 
Clerk. My Lord Biſhop of ge. Alapb, Is your 
Lordſni p guilty of the Matter charged upon yu 
in this Information, or not guilty ? 
Bib. of St. Aſaph. Not guilty. 
Clerk. My Lord Biſhop of Eh, 15 your 
| Lordthip guilty of the Matter _ upon 
you in this Information, or not — 1 


No. IX. 


do receive the Plea, but may reject it, and ay 5 
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Biſb. of Ely. Not guilty. 
Clerk. My Lord Biſhop of Chicheſter, Is 


pour Lordſhip guilty of the Manter charged 
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upon you in this Information, or not 
_ guilty? 
Bib. of Chicheſter. Not guilty. . | 
Clert. My Lord Biſhop of Bath and Wells, 
Is your Lordſhip guilty of the Matter char- 


my r 

* Bip. of Bath and Wells. Not gui ity. 1 
Clerk. My Lord Biſhop of Peterborough, 1 F 
your Lordſhip guilty X the Matter char- 


ged upon you in this Information, or not 


7, guilty ? ER 
 Biþ. of Peterierangh. Not guilty. E 2 
Clerk. My Lord Biſhop of Briſtol, bz your 
Lordſhip guilty of the Matter — — = 
” in this Information, or not guil W- — | 
Biſb. of Briſtol, Not guilty. . 
Mr. Att. Gen. My Lord, I pray y the Clerk 1 


upon you in this Information, or not 


may join Iſſue on he behalf of the King, that 
ſo we may come to Tryal; and we would have 
theſe Gentlemen take notice, that we intend || 
to try this Cauſe on this Day fortnight, and | 

we pray liberty of the Your, that we may try 1 


5 it at Bar. 2 £ 

L. Cb. Juſt. Are you not too haſty in that 
Motion, Mr. Attorney ? 
Mr. Att. Gen. My Lord, we ſhould indeed 
make it the Motion of another Day; but we 
do now tell them this exabundanti, becauſe my 


Lords the Biſhops are now here, and will, I \, 


To ſuppoſe, take Notice, that we do innen, to 
maxe it another . Mr. 


a ” 
+ wo 
| * 
. 
* 
- 
* 
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Mr. Soll. Gen. We now- give them notice, 
that we intend to move. 
Sir Rob. Sawyer. For that you need not 
trouble yourſelves ; we are very defirous it 
ſhould. be tried at Bar, and that as ſoon as you 
pleaſe. 
Mr. Att. Gen. Well then you take n notice it 
will be tried this Day eu e ; 
P wh ſhall we do with 
my Lords the Biſhops 2s 


131 


Mr. Att. Gen. Tis are bailable, no queſtion 15 


of it, my Lord, if they pleaſe. 
IL. Ch. Fuft. T hen, my Lords, we are ready 


Wo to bail you, if you pleaſe. 


Sir Rob. Sawyer. We defire your Lordſhip _ 
; would be l to take their own Recogni- mu 
Zance. ho. 
I. Ch. Just. What fay you, Mr.  Artorney | ? wy 
I think that may do well enough. Y 


Mr. Ait. Gen. My Lord, with all my heart, 5 


(a wlll. 
5 * Cb. Jul. In what Penalty ſhall we take 3 
5 = 
e 10001. I think my Lord his 

Grace, and 500 J. apiece the reſt. 


Sia Rob. Sawyer. What NECN: 3 is there for I 


: fo much. | 
Mr. Att. Gen. Look) you, Sir Robert Saws 
yer, to ſhew you that we "os inſiſt upon nothing 
that ſhall look like Hardſhip, what my Lords 
have been pleaſed to offer, concerning tak- 
ing their own Recognizance, we agree to, and 
what Sums the Court pleaſes. — 


12 


. 0. 


| 1 1 32 Le Tal f th * 5 


Sir Samuel Aſtry 


Mr. 800. Gen. It is all one to us, we. A 
it wholly to the Court. | 

Sir Rob, Sawyer.. Only 1 have one thing 
more to beg of your Lordſhip on the Sing 

of my Lords the Biſhops, that you will pleaſe 
to es On that in the Return of the Jury there 
ma be forty- eight returned. 

Mr. Att. Gen, I tell you what we will do, 

ſhall -have the Freeholders 
Book, if you pleaſe, and fhall return twenty 
four. 

Sir Rob. Sawyer. Eight and forty has been 
always the Courle, when the Jury is returned 
by Sir Samuel Aftry. 

| "Mr. Soll. Gen. My Lord, 1 pray the Officer 


may return the Jury, according as is uſual in | 
Caſes of this Nature. 1 — 


. Bar, Gentlemen? 


= Sir Rob. Sawyer. Yes, and ty i it when you 
3 = 
L. Ch. Tut. They ſay it ſhall te this Day FT 
fortnight, and let there be a Jury according to 
the ul Courſe. ES 


Sir Rob. Sawyer. We pray it may be in the 


= of the — or Sollicitors on both b 
Sides 


I. Ch. fu. 
Samuel Afry? Do you uſe to return twenty- 
four, or a Fe and then ſtrike out twelve 


a- piece, which perceive may defire for the 
Defendants? 
Sir Sam. Aﬀfry. My Lord, the Courſe is 
both. — ol 2 it may be as 2 
ras 


Mr. Att. Gen. You do admit of a Tryal at (| 


What is oh uſual Courſe, Sir 1 
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Lordſhip and the Court will pleaſe to order-it. 
L. Ch. Fuſt. Then take forty-eight, chat is 
the faireſt. 
Mr. Att. Gen. We agree to it; we Genre 
nothin but a fair Jury. 
Sir Reb. Sawyer. Nor we peither, try it when 
0 Will. 


Grace my Lord of Canterbury i in 2000. and the 


. reſt of my Lords in 1001. a piece. IE 
"2" as. Gen. What your Lordſhip pleaſes EE 


5 for that, we ſubmit to it. 


| that 1 your Grace ſhall a 
1 this Day fortnię ght, and ſo from Day tO Day, " 
till you ſhall 1 diſcharged by the Court, and 


= Four Grace contented 2 


Clerk. My Lord of Camerbury, your Grace 

 _ macknowle 
the King the Sum of 200 J. upon Condition 

ppear in this Court on 


I not to depart without leave of the Court, 18 


"Arch. of Cant. I do acknowledge it; 3 
Clerk. My Lord Biſhop of St. Aleph, you 
acknowledge to owe unto our Sovereign Lord 

the King, the Sum of 100 J. upon Condition 
that your Lordſhip ſhall appear in this Court on 


* this Day fortnight, and fo from Day to Day, 
until you ſhall | diſcharged by the Cove, —_ 
not to depart without leave of the Court, 1 


your Lordſhip contented ? 


| Biſb. of Aſaph, I do acknowledas i =—_ 
The like Recognizances were taken of all 


the reſt of the 1 and then the Court 


 wroſe, 


L. Ch, Juſt. Take a Recognizance ks 


dges to owe unto our Sovereign Lord 


. 2 9 
— ot = = 1 1 . __ 
«os - . HR I _ ny 
. — - — — . — — — — 


* 
[ 
! 
4 
4 
1 
| 


| 8 n — 
—— ꝛx, ꝛ ↄ— — 


qZ—J— — — 


— 
a. 
% * 


—_ — * 
—_—— > 3 TY = 
„ — —_- EO 2 
=_ — - — — — —_— — — — _ — _ — — — 


— 


— — ß Deere 3 IN 
r rr 
— — — - 


| RE te, 


—— ———ß — 


134 The Trial of the Seven Biſhops. 1 


——— — —— ͤxͤ— - 
* 


— 
— 
— — 
4 
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dh. * e de 
ore 


De Terminb Sanfte Trinitatis, Anno 


Regni Jacobi Secund. 


Regis, | 
a”. In Banco Regis. 5 


Die Veneris, vic hne nono die 1 1688, © 3 


in cod Term. 8 


5 (eing 0 the Feaſt & St. P E T E R and 1 


St. PAUL.) 


Deni Rer verſus gebs. Cantuar, | 
.& al. 


Re Sir © 9 it Wright, Lord) 1 

Moe Chief Juſtice, ' 1 

| Mr. Juſtice Holloway, bee 1 
Mr. Juſtice Powell, | 

Mr. Juſtice Allybone, 3 


b Clert. Ryer, make Proclamation 3 


Cryer. O yes! O yes! O yes! 


Our Sovereign Lord the King ſtraitly charges 
and commands every one to Eerp Silence, upon 


n of Impriſonment. 
* 4 * 
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Cl. of the Cr. Call the Defendants. 
: Cher. William Lord Archbiſhop of Canter- 
ury. Fa 
Archbiſhop. r 
Cryer. William Lord Biſhop of St. Aſaph. 
Biſh. of St. Aſaph. Here. (A And ſo the reſt 
of the Biſhops were called, and anſwered ſe- 


| verally) 


"Clerk. Gardez votres Challenges.-- — Swear Sir 


Roger Langley 


— © Take the Book, Sir Roger. Vou ſhall 
well and truly try this Ifue between our Sove- 
reign Lord the King, and William Lord Arch- 
biſhop of Canterbury, and others, according 
to your Evidence. So help you Od. 
The fame Oath was adminiſtred to all the 0 


F Jury, whoſe Names — (wiz). 


* Sir Ro ger Langley, Bar. j William Avery 
Sir William Hill, Knt. | Thomas Auſtin, Eſq; 


8 


Roger Jennings, Eſq; | Nicholas Grice, E . 

Thomas Harriot, Eſq; | Michael Arnold, Biqz 
Feoff. Nightingale, Eſq; | | Thomas Done, Eſq; 
f Wi . Rich, Shoreditch, Eſq; a 


| Clerk. You Centlemen of the Jury who are 
= ſworn, hearken to the Record; Sir Thomas «+ ] 
- Powys, Knight, his Majeſty? 8 Attorney- Ge. 


neral, has exhibited an Information, which 
does ſer forth as tolloweth : 255 


ſſ. . That Sir Ms; Powy 
Knt. Attorney-General of our <2 


the King, who for our ſaid Lord the King in 


1 this —Y 


= faid Lord the King, at Weſtminſter, in the 


as, 1 35 The 2 oft 15 Keren Biſhpe. * 


this behalf proſecutes, came here in his own 
Perſon into the Court of our faid Lord the 
King, before the King himſelf at Weſiminſter, 
on Friday next, after the Morrow of the Holy 
Trinity in this Term ; and, on behalf of our 
ſaid the Lord the King, and giveth the Court 
here to underſtand, and be informed, That 
our ſaid Lord the King, out of his ſignal 
Clemency, and gracious Intention towards 
his Subjects of his Kingdom of England, by 
his Royal Prerogative, on the uc Day of 


April, in the third Year of the Reign of our 


Y 


County of Middleſex, did publiſh his Royal 
Declaratiod. entituled, His Majeſty's Gracious 


I : Declaration to all his Loving Subjects for Liberty . 
/ Conſcience, bearing Date the ſame Day and 


5 Year, ſealed with the Great Seal of England; I 


in which Declaration is contained, James K 
prout in the firſt Declaration before recited. 
And the ſaid Attorney-General of our Kai 
Lord the King, on behalf of our faid Lord 

the King, further giveth the Court here to 

underſtand and be informed, That afterwards, 
to wit, on the twenty- ſeventh. Day of April, 
in the fourth Year of our laid? Lord the King, 


gat Weſtminſter aforeſaid, in the County of 


Middleſex aforeſaid, our faid Lord the King, 


out of his like Clemency, and gracious Inten- 


tion towards his Subjects of his Kingdom of 
England, by his Royal Prerogative, did pub- 
liſh his other Royal Declaration, entituled, 
His Majeſty's gracious Declaration, bearing 
Date the ſame Day and Year laſt mentioned, 

| ſealed 


ſealed wich his Great Seal of England; in 
which Declaration is contained, James R. Our 
Sar has been ſuch, &c. pres i in the ſecond 
2 cla ation before recited. Y 
ch faid Royal Declaration of ur laid 
Lord the King laft mentioned, our faid Lord 
the King afterwards, to wit, on the thirtierh 
Day of April, \ in the fourth Year of his Reis 
aforefad,” at Weſtminſter aforeſaid, in # 
County of Middleſex aforefaid, did e to 
be printed and publiſhed throughout all Eng- 
„land; and for the more ſolemn Declaring, 
Notification, and Manifeſtation of his Royal 
Brace, Favour, and Bounty towards all 
Liege People, ſpecified in i he Declaration laſt 
mentioned, afterwards, to wit, on the fourth 2 
Day of May, in che fourth Year of his Reign, 
at miner aforeſaid, in the County 0 of 1 
 Middlejex aforeſaid, our ſaid Lord the wr. . 


1 duc manner did order « as ed 
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. | 
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* LE 


i At the Court at Whitehall, the ah 
Af May, 1688, 


= - By the” — mioſ Excellent Majeſty, aol 


the Lords of his Ma; Jeff's moſt Honourable 
' Privy-Council 


E this Day ordered by his Majrſy 3 in Coun- 
cil, 7. "wi bis Majeſty's late gracious Decla- 
, bearing D Date the 27th of April laſt, be 
read at the uſual time of Divine Cervice * 
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Month, in all Churches and Chappels within the 


e eighteenth Day of 


ſaid, in the County 


Biſhop of Briſtol, of the City of Briſtol, did 
the 2 Authority and — Prerogative, 
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the Twentieth and Twenty Seventh of this 


Cities of London and Weſtminſter, and Ten 


Miles thereabout : And upon the Third and Tenth 
of June next in all other Churches and Chappels 


throughout this Kingdom. And it is bereby fur- 


ther ordered, That y Right Reverend the Bi- 

Hops cauſe the ſaid Declaration to be ſent and di- 
EAributed throughout their ſeveral and En Ve 

N to be read accordingly. 


William Bridgeman. 


And "EY hs faid Attorney-General of* | 


our ſaid Lord the King, on behalf of our ſaid 


Lord the King, giveth the Court here to un- 
derſtand and be informed; That after the 
* making of the ſaid Order, to wit, on the | 
May, in the fourth Year of 
our ſaid g the King, at Weſtminſter afore- | 
of Middleſex aforeſaid, |} 
William Archbiſhop of Canterbury, of Lam- 


beth in the County of Surrey; William Biſhop 
of St. Aſaph, of St. Aſaph in the County 


er; Jobn Biſhop of Chicheſter, of Chichefter 
in the County of Suſſex ; Thomas Biſhop of 


Bath and Wells, of the City of Fells in the 


County of Somerſet ; Thomas Biſhop of Peter- 


ks borough, in the Pariſh of St. Andrew Holborn 


in the County of Middleſex ; and Fonathan 


conſult and conſpire among themſelves to diminiſh 


Power 


of *| 
 Fhnt;, Francis Biſhop of Ely, of the Pariſh of 
| St. Andrew Holborn, in the 4 of Middle- 
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Pomer and Government of our ſaid Lord the 
King in the Premiſes, and to infringe and 
dul the ſaid Order; and in proſecution and 
execution of tbe Conſpiracy, They the ſaid Wil- 


iam Archbiſhop of Canterbury, William Bi- 


hop of St. Aſaph, Francis Biſhop | of Ely, 
Jobn Biſhop of Chichefter, Thomas Biſhop of N 
Bath and Wells, Thomas Biſhop of Peterbo- 

4 rough, and Fonathan Biſhop of Brifol, on the 

aid eighteenth Day of May, in the fourth 


B Tear of the Reign of our ſaid Lord the King 


_ aforeſaid, with Force and Arms, &c. at Wiſt- 
minſter aforeſaid in the County of Midaleſex 
aforeſaid, falſy, unlawfully, maliciouſly, ſed: 4 
f ouſly, and ſcandaloufly, did frame, compoſe, and 
"write, and cauſed to be framed, compoſed, . and |; 


written, à certain falſe, feigned, malicious, per- 


nicious and ſeditious Libel in writing, concern- 


If ing our ſaid Lord the King, and his Royal De- 


claration and Order aforeſaid, (under pretence 
of a Petition) and the ſame falſe, feigned, ma- 
licious, pernicious, and ſeditious Libel, by them 
the aforeſaid William Archbiſhop of 4 


bury, William Biſhop of Sr. Aſaph, Francis ” 


+. Biſhop of Eh, Jebn Biſhop of Chicheſter, 
7 45% Biſhop of Bath and Wells, Thomas 
Biſhop of Peterborough, and Jonathan Bilhop 


133 of Briſtol, with their own Hands reſpettively 


being ſubſcribed, on the Day and Year, and 

in the Place laſt mentioned, in the Preſence of uur 
| ſaid Lord the King, with Force and Arms, &c.. 
did publiſh, and cauſe to be publiſhed ; in which 
ſaid falle, feigned, malicious, pernicious and 
ſeditious Libel is contained, The humble Peti- 


lion. 


le of all others in the like Caſe offending, and 
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tion, &c. prout before in the Petition, to. theſe 
Words, [reaſonable Conſtruftion] in manifeſt 
Contempt of our ſaid Lord the King, and of 
the Laws of this Kingdom, to the evil Exam- 


againſt the Peace of our ſaid Lord the King, | 
his Crown and Dignity, Sc. Whereupon the | 
faid Attorney-General of our faid Lord the | 
| King, on behalf of our . ſaid Lord the King, 
prays the Advice 'of the Court here in the | 
Premiſes, and due Proceſs of Law to be made | 
out againſt the aforelaid William Archbiſhop.of | 


# 


Canterbury, William Biſhop of St. Aſaph, 
Francis Biſhop. of Eh, Fobn Biſhop of Chi- | 
cheſter, Thomas Biſhop of Batb and Wells, | 


Thomas Biſhop of Peterborough, and Fonathan | 


| Biſhop of Brjfol, in this behalf, to anſwer our 


| fic the King in and concerping the Pre: | 


F W 4 5 9 | 2 4 . 1 "TY | 
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| To this Information the! Delendants haye 
9 pleaded Not Guilty, and for their Tryal have 


| = put themſelves upon their Country, and his 


Majeſty's Attorney-General likewiſe, _ 


Country you are: Your Charge is, to enquire 


whether the Defendants, or any of them, are 
guilty of the Matter contained in this Informa- 
tion that hath been read unto you, or Not Guilty: 

If you find them, or any of them, Guilty, 
you are to ſay ſo; and if you find them, or 
any of them, Not Guilty, you are to fay ſo ; 

and 


againſt the De 


the) 


another Declaration, both which laws been 


E _ 7 fle Seve Benn, x, x 4 : 


| and} hear your Ev dence. Eryer, make Pro- 

 Cclanigtion.. | 

Cryer. o mf 17 any he will give Rridenee 

ori behalf bk Git gar Sovereign Lord the King 

ndants of the Matters whereof 

impeached; let them come forth; and 
ſhall be heard. 

7. Wright. May it leaſe your Lotdſhip; 
and you Eeiriemes' of the Jury, this is an 
Information exhibited by his Majeſty's Attor- 

_ ney-General againſt the moſt Reverend my 
Lord Archbiſhop! of Canterbury, and fix other 
| Honourable and noble Biſhops in the Informa- 
tion mentioned. And the Information ſets 
forth, That the King, ont of his Clemency 


| 2 are 1 


--. benign Intention towards his Subjects of : 
this Kingdom, did put forth his Royal Decla- 


ration, bearing Date the fourth 


Day of April, 


TT in the third Year of his Reign, entitled, Bis — 


| Maje 


9 Grazious Declaration to all his Loving © 


Subjefts for Liberty of Conſcience 3 and that, 1 1 


afterwards, the twenty ſeventh of April, in 
the fourth Year of his Reign, he publiſhed 


read to you; and for the further Manifeſtation 
and Notification of his Grace in the ſaid De- 
claration, bearing Date the twenty-ſeventh of 


Abril laſt, his Majeſty did order, That the A 


faid Declaration ſhould be read on the twen- 5 


tieth and twenty- ſeventh of the ſame Month, 

in the Cities of London and Meſtminſter, r 
ten Miles about, and on the third and tenth of 
June, throughout the whole Kingdom; and 
* the — Reverend the Biſhops ſhouts 


* 


ſend 
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ſend the ſaid Declaration to be diſtributed 


throughout their reſpective Dioceſſes, to be 
read accordingly. But that the faid Arch- 
biſhop and Biſhops, the eighteenth of May, in 


the ſaid fourth Year of his ſaid Majeſty's Reign, 
having conſpired and conſulted among 


themſelves to diminiſh the King's Power and | 
Prerogative, did falſely, unlawfully, malici- 
RR. ouſly, and ſcandalouſly, make, compoſe, and 
write, a falſe, ſcandalous, malicious and ſedi- 
tious Libel, under Pretence of a Petition; 
which Libel they did publiſh in the Preſence 
of the ſaid King; the Contents of which Li- 
del you have likewiſe heard read. To this 
they have pleaded Not Guilty: You, Gentle 
maen, are Judges of the Fact; if we prove this = 
Fact, you are to find them Guilty. 5 
MM. Att. Gen. May it pleaſe your Lordſhip, = 
and you Gentlemen of the Jury, you have 
| heard this Information read by the Clerk, and | 
it has been likewiſe opened to you at the Bar; 
but before we go to our Evidence, perhaps it 
may not be amiſs for. us, that are of Council 
for the King, now in the Beginning of this 
Cauſe, to ſettle the Queſtion right before you, 
as well to tell you what my Lords the Biſhops 
are not proſecuted for, as what they are; 3 
Firſt, I am to tell you, and I believe you can- 
not yourſelves but obſerve, that my Lords are 


not proſecuted as Biſhops, nor 1 leſs are 
they proſecuted for any Point or Matter of 


Religion, but they are proſecuted as Subjects 
of this Kingdom, and only for a temporal 
Crime, as thole that have injured and affronted 


the 
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the King to his very Face; for it is laid to be 
done in his own Preſence : In the next place, 
they are not proſecuted for any — 
or not doing or omitting to Fg any thing, but 
as they are Actors, for cenſuring of his Ma- 
jeſty and his Government, and for giving their 
Opinion in Matters wholly relating to Law 
and Government; and I cannot omit here to 
take notice, that there is not any one thing, 


which the Law is more jealous of, or does 


more carefully provide for the Prevention and 
Puniſhment of, than all Accuſations and Ar- 


raignments of the Government : No Man is 


allowed to accuſe even the moſt inferior Ma- 
giſtrate of tany Misbehaviour in his Office, un- 


ess it be in a legal Courſe, though the Fact is 


true; no Man may ſay of a Juſtice of Peace = 


to his face, that he is unjuſt in his Office; no 1 


| Man may come to a Judge, either by Worc 3 | 


Petition, You have given an unjuſt, or an ill 
Judgment, and I will not obey it, it-is againſt 


dhe Rules and Law of the Kingdom, or the 
| like; no Man may fay of the great Men of 
1 the Nation, much leſs of the great Officers of 


the Kingdom, that they do act unreaſonably 
or unjuſtly, or the like; leaſt of all may any 
| Man ſay any ſuch thing of the King, for theſe 
Matters tend to poſſeſs the People, that the 


Government is ill adminiſtred, and the Conſe- 1 


quence of that is, to ſet them upon deſiring a 
Reformation, and what that tends to, and will 
end in, we have all had a ſad and too dear 


bought Experience; the laſt Age will abun- 


dantly lausfy Wh. whither ſuch a Thing does 
end 
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tend: Men are to take: their proper Remedies } 
for Redreſs of any Grievances they lye under, 
and the La has provided ſufficiently for that: 
Theſe Things are fo very well known to all 

Men of the Law, and indeed to all the Peo- 
ple of England of any Underſtanding” that I 
need not, nor will not, ſtand any longer upon 
it, but come to the Matter that is now before 
you; Gentlemen; to be tried. The Fact that | 
we have laid, we muſt prove, rather to keep 

to the formality of a Tryal, than to pretend to 
inform you, or tell you; what you do not 
know, it is all publickly notorious to the 
whole World; but becauſe we muſtogo on in 
= the regular Methods of Law, wefhall prove 
= tht Facts in the Order they are laid in the In- 
= formation. Firſt, we take notice that his Ma» 
jeſty, of his great Clemency and Goodneſs to 

his People, and out of his deſire that all his 

Subjects might live eaſily under him (of which; 
I think, never Prince gave greater or more 
plain Evidence of his Intentions that way) the 
fourth of April, One thouſand ſix hundred 
eighty ſeven, he did iſſue forth his Royal De- 
claration for Liberty of Conſcience; this 

Matter, without all queſtion, was welcome to 
all his People that ſtood in need of it, and 
thoſe that did not could not but ſay the thing 
in the Nature of it was very Juſt and Gracious; 

but preſently it muſt be turmiſed, that the 
King was not in earneſt, and would not, or 
could not make good his Promife : But to 

take away all Surmiſes, his Majeſty was pleaſed, 
by his Declaration of the twenty ſeventh of 


„ 
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_ April laſt, not only to repeat his former Decla- 


ration, but likewiſe to renew his former Pro- 
miſes to his People, and to affure them that he 
ſtill was, and yet is, of the ſame 


* that all his People might hear what he had 


| miſed, and given his own ſacred Word for.; __— 
and he himſelf might be under that folemmn 
| Tye and Obligation to keep his Word, by re- 
| membring that his Promiſes had, by his own- - 2 
| Command, been publiſhed in the Time of di- | 
vine Service, in the Houſe of God; and there- 

upon was the Order of Council made, that has 


been likewiſe read to you, which does direct, 


FF that it ſhould be read in all the Churches and 
Chappels in the Kingdom; and you have heard 


and we ſhall prove, what a Return his Majeſty 


haas had for this Grace and Kindneſs of his 
: you'll find, when we come to read that Which 
they call a Pedition, all the Thanks his Majeſty 
had for his Favour and Goodneſs to his People, 


tis only hard Words, and a heavy Accuſation, 
ſuch as a private Perſon would, be little able to 
| bear. I will not aggravate the Matter, but 


only ſay thus much, that his Majeſty, who 


was always a Prince of as great Clemency as 
Ne. K _ ever 


s 
—— ———— 2 — - — 13 — — * — — — 
— ——— — 3 — 5 


Opinion, that 
he had at firſt declared himſelf to be of; nay, 
we further ſhew you, that to the end that this 
thing ſhould be known to all his People, even 
| ro the meaneſt Men, who it may be were not 
willing or able to buy the Declaration, and 
| that the King himſelf might be under higher 
Obligations, if it were poſſible, than his own. 
Word, he was deſirous it ſhould be repeated 
in the Churches, and read in that ſacred _— 4 
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ever this Kingdom had, and who was repre- | | : 


5 Cruelty before his Acceſſion to the Crown, by 


ſented, for all that, as a Prince of the greateſt 


his — is now accuſed by his Friends 
for this Effect of his Mercy. My Lord, and 

Gentlemen of the Jury, his Majeſty reſented | 
this ill Uſage ſo far, that he has ordered, and 


thought fit to have a publick Vindication of his 


Honour in this Matter, by this Tryal; and 


we ſhall go on to our Proofs, and we do not | 
doubt but you will do his Majeſty (as you do | 


all other Perſons) Right, "i 
Mr. Soll. Gen. My * we will go on to | 


prove the Parts of this Information, and we 


will proceed according to the Method which | 


Mr. Attorney has opened, and which is purſu- 


formation. Give us the firſt Declaration un- 


3 the Great Seal, the Declaration of che | 


fourth of April, 1687. 
ln be Declaration was delivered into 0 ourt. 2 


Mr. Soll. Gam Read the Date of i it firſt, 
 _ Clerk reads. Given at our Court at White- 1 
hall, the fourth Day of April, 1687, and in | 
5 third Year of our Reign. 3 
Mr Soll. Gen. Read the Title of it, Me... 
Clerk. It is entituled, His Majeſty's Graci- 
ous Declaration to all his Loving Subjects for 
Lilberiy of Conſcience. 
Sir Rob. Sawfer. Is it under Seal? Is. the 
Great Seal to it? 
Ar. ll Cen. Give it down to Sir Robert 


Sawyer, 


ant to the Order of the Facts laid in the In- 4 
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Robert Sawyer, that he may ſee it; for I would 
have every Thing as clear as poffible——— 
Sir Robert Sawyer, will you have it read? 
Sir Rob. Sawyer. No, we would ſave as 

much of the Time of the Court, as may be. 
Mr. Soll. Gen. Then pray put in the — 
Declaration of the * ſeventh of April 


| hall, the twenty ſeventh Day of April, 1688, 


| #n the Fourth Year of our Reign; and it is en- 


tituled, His Majefty*s Gracious Declaration” 
EY. Rob. — 18 that under the Great 185 


Seal to? 


1 der they may ſee it. 


Clert. Yes, it is. 


Clerk reads. Given at our Court at White- 


Mr. Soll. Gen. Deliver chat down likewiſe, 7 


Sir Rob. Sawyer. We: are ſatisfied, you need 5 


7 not read it. 


Mr. Soll. Cen. Then where is the Order of og 
1 Council for the reading of it? 


| _ Mr. Att. Gen. Swear Sir = Nicholas - — 
There ws. e 


bor John Nicholas ſworn * 


S 4a Jul. come, Mr. Attorney . what 

1 you aſk Sir Fobn Nicholas? 5 

| Ar. Soll. Gen. Hand the * to dir Jobn 
Nicbolas- —ls that the Order of Council, 


Sir Jobn? 


— Jobn Nicholas. The Book, Sir, is not in 
my Cuſtody ———there is the Regiſter that 


| keeps it, he has it here to produce. 


K 2 


Mr. 
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| fourth of May, 1688.- 
Order of Council. 


La. Gantlett Ee 1 


17. Sall. * Is that the Cunineid Bock? : 
Mr. Gantlett. Yes, This is the Council 


Book. | 
© Mr. $oll. Gen. Then turn to the Order of 3 
the fourth of May, the King's Order of Coun+ 1 
cit, for the reading the Declaration. 


* Gantlett, There it Is, Sir. 


| le Boot delivered into 2 ourt. J 
M. Soll. Gen. Read i it, 1 pray. 


L. Eb. 


Faſt. You IE do ſo, Mr. Sollicior, 


you muſt prove the whole Declaration. 


M. Soll. Gen. Cryer, call Henry Hills. 


N bu Was called, bar did not preſent appear] ” 


Mr. Sol. Gen. Call Mr. Bridę — 


though theſe Declarations prove — we 
| have chem here printed—— 
| Ee 1 elan. = 


— * ſwear Mr. 
as 


E reads. At the Court at Whitehall, the | 
—and ſo reads the * 


Mr. Soll. Gen. My 1 we his one thing | 

f that i is mentioned in fs Information, that this 

Declaration was printed; if that be denied, | 
we will call Henry Hills, his Majeſty's Printer, A: 
becauſe we would prove all our Infor mation as 
it 15 laid. 


mean, Mr. Sollicitor? 


[Mr. Brid geman ſworn. 


bs. Soll. Gem. Shew Mr. Bridgeman ther two 
Declarations. 


L. Cb. Juſt. What do you aſk him? 
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1 MM.. Soil. Gen. We aſk you, Sir, if the two N 
Declarations were printed. 


Mr. Bridgeman. What Declarations Jo you = 


| Mr. Soll. Gen. You know what Declarations 1 5 
1 mean well enough, but we'll aſk you parti- 


I cularly; you know the 8 that was 
made the fourth of April, in the third Year of 
the King Was it printed EE 


| Mr. Bridgeman. Les, it was printed by the 55 
Eing's Order. 


Mr. Soll. Gen. Was that of the twenty 1 1 


venth of April, in the fourth Year of the 


King, printed? _ 1 
1 ee Yes, they wereboth printed Tl 


by the King's Order. > 
| © Mr. Att. Gen. Then the next Thing in 


' Courſe is the Biſhops Paper, 
Sir Rob. Sawyer. Mr. Bridgeman, pray let 


me wg 


you one - Queſtion; Did you ever com- 
pare the Print with that under Seal. 5 
my Bridgeman. 1 did not compare chern, 
Sir Robert Sawyer. | 
Mr. Soll. Gen. He does ſwear they were 
printed by the King's Order. | 
Sir Rob. Sawyer. "Good Mr. Solliciter, give 
me leave to aſk him a Queſtion——Can you 
{wear then that they are the ſame 5 _ 


* 


= it. 


| Rnowledge.- 
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| Mr. Bridgeman. I was not aſked that Que- 


ſtion, Sir. 
Mr. Soll. Gen. Come then, Mr. Brid geman, 
PI aſk you. Do you 3 that they are 
the fame? —_ 


Sir Robert Sawyer. Is that an n Anſwer to my 


Queſtion ? 


Mr. Soll. Gen. We muſt aſk him Queſtions f | 


zs well as you, Sir Robert, What ſay ou 


Do you believe it to be the ſame? 


„ Juſt. You hear Mr. Sollicitor's Que- 
ſtion, anſwer it Mr. Bridgeman. 


I. Cb. Fuft. Well, that? s enough. 


Mr. Att. Gen. If there were Occaſion, we 


_ Wn them here compared, and they are the | 
: ſame. es, | 


Mr. Bridgeman. Yes my Lord, 1do believe , | 


Sir Rob. 1 With nnn my ö 


Lord, in all thele Caſes, if they will prove any 5 
Fact that is laid in an Information, they muſt 
prove it by thoſe that know it of their own 
- Do you - know it to be. the 


fame: ? 


Mr. Soll. Gen: That s very well, ts. 


Sir Rob. Sawyer. Ay, ſoit is, Mr. Sollicitor. 
Ir is a wonderful Thing my Lord, that we 
cannot be permitted to aſk a Queſtion..— Do 
you know it to be the ſame, Mr. Bridgeman, 


1 aſk you again. 
Mr. Bridgeman. I have not n them 
1 tell you, Sir Robert Sawyer. 


— Robert Sawyer, Then chat 18 no Proof, 
Sir. 


| 4 C. Jur. 


*{* 
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L. C. Juſt. Would you have a man ſwear a- 
10 his Belief? He tells you he believes it is 
the ſame. 
Sir Rob. Sawyer. Is that Proof of an Infor- 

mation? 
L. Ch. Fuft. Well, youtl have your Time 
to make your Objections by and by. 
Mr. Att. Gen. Then * Sir Fobn Ni * 


a 
Sir Fobn Nicholas. I am ſworn already. 
Mr. Att. Gen. I ſee you have a Paper in your 
Hand, Sir Jobn Nicholas, pray who had you | 
that Paper 7 - - 
Sir Fobn Nicholas. 1 will give you an Ac- 5 
count of it, as well as I can. | 
Mr. Pollexfen. Before they go to another 


thing, my Lord, we think they have failed in 
5 Proof of their 3 above, the 


8 this Declaration. 
Mr. Ait. Gen. Where is Mr. Hills 5 
M. Fuft. Allyb. They have laid, That it 
vas printed by the King's Order; and it is 
ſuch a matter, Mr. Sollicitor, as you may clear 5 
if you will, ſure. 45 
3 80 Gen. There is Mr. Hills now 1 7 
| ſee iz 
EA Put. I was going to give Order that 
| you ſhould ſend to the Prioting-houſe for him. 
Mr. Fuft. Allyb. They may put this Matter 
out of doubt too, if they will, on the other 
ſide; for I fee they have a Copy i in Print, and 
there's the Original, they may compare chem 5 
if they . . 


.. 
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Mr. Soll. Gen. 1 am very glad to hear ſuch 
a ftrong Objection. 


Sir Rob. Sawyer. We would clear the Way 


for you, Mr. Sollicitor. 

Mr. Soll. Gen. No, you put Straws in our 

Way; we ſhall be able enough to clear it with- 

out your Help. Swear Mr. Hille, and young 
| Mr. Grabam here. . 


{Hill and Graham worn]. 


5 Mb. Soll. Gen. Mr. Graham, Did you com- ñ 
pare any of theſe printed Declarations with 1 


the Original? 
— Yes, I did compare ſome of em, 
and did make Amendments as I went along. 


pared with the Original. 


15 ack him. Are you ſworn, Sir ? 
Cryer. He is ſworn, ; 
Mr. Att. Gen. Pray were the King 8 "WY 
_ rations for Liberty of Conſcience prince, both | 
of them? 
Hill.. Aye, ar't pleaſe you, . 
Mr. Att. Gen. You printed them, I think. 

Hills. Yes, I did print them. 


Mr. Soll. Gen. She w one that you have com- 9 


Mr. Att. Gen. Hills is here himſelf, well li 


Sir Rob. Sawyer, Mr. Hills, you ſay thaw By 1 
pere printed: oy your Oath, — 4 they 


were printed, Did you examine them with the 
= Original under Seal ? 


Hills. They were min before they were 
printed. 


Sir Rob. Sawyer, Did you examine them ? 
a 
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Hills. I did not; here's one that did. 
Mr. Soll. Gen. Who i is that? 

Hills. It is Mr. Williams here. 

Mr. Soll. Gen. Swear him. 


[Williams fworn. 1 


_ - Soll. Gen. Do you hear, williams ? Do 
you know that the King's Declaration for Li- 
berty of Conſcience, two of them, one of the 


I ”Y Ath of April, and the other of the * of 4 5 


pril were printed? 
Williams. Yes, my 


Mr. Soll. Gen. Did you examine them IL 


7 they were printed, by the * „ were 


i primed by 7 


Williams. Ye, 1 aid. 


F Mr. Soll. Gen. Where had you the apy; 
who had it you from? 5 


Williams. I had it from Mr. Hills. 


amine them whh the Original under the Great 
LO ORR 
| "Williams. The firſt I did. 


Sir Robert Sawyer, The ſecond Declaration - . 
TR s the main, * 


Villians. The ſecond was as compov'd by e the * 
firſt. 
Sir Rob. ** Why, is there no wore in 
the ſecond Declaration than there was in the 
n 

Williams. Yes, there i is, Sir. EY 
Sir Rob. Sawyer. Did you exarnine that with 
the Original under the Coons foal 1 1 5 8 
— 1 . Williams. 


Sir Rob. Sawyer. Mr. Willigms, did you ex. 
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Williams. No, I did not. 

Mr. Soll. Gen. Can any one tell who did ex- 
amine it under the Great Seal? 
Mr. Finch. Pray what did you examine it it by 
Mr. Villiams? 
Williams, By a Copy that I received from 
Mr. Hills. 
Mr. Att. Gen. Then we e will goon; ; an we 
deſire Sir Fobn Nicholas to give an Account 
where he had — Paper that he has i in | his 
8 Hand. | 
Mr. Finch. My Lond. it nee: not appear 
that the Copy re was printed is the true Co- 
Py y of the Declaration. 
1 At. Gen. He ſays he had i it from Mr. 
Hills... 3 * 
e Finch. Pray Mr. Hills, what did you 
examine that Copy by, which you gave | to Mr. 


nf © + & 
nf : . 

7 e e 

g 

| £3 

* 


* 1 had the Copy ſrom Mr. Bridgeman. my 
Mr. Finch, Did you examine it with the 
: Original under the Great Seal? _ 


Hills. I did not examine it, That it from 


. Mr. Bridgeman. 

Mr. Finch. What, was it ads Seal? 3 
— Bridgeman. It was the Original ſigned | 

by the King. = 
"My Finch. But 1 ak you, was it under = 
"Mr. Bridgeman, FER under the Great Seal 
it was not, it was the very Declaration of the 
King ſigned. —-_ 

Sir Rab. Sawyer. But it ought to be com- 
5 2 
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pared with the Original, or it is no good Proof 
that it is the ſame. 
Mr. Sol. Gen. Sir Robert Sawyer, you un- 
derſtand Collation better ſure, you ſhould be 
alham*d of ſuch a weak Objection as this. 
Villiams. We never bring our Proof to the 
Great Seal. 
Sir Rob. Sawyer. But if you will have it | 

Proof at Law, you muſt have it compar d | 
with the Original. . 
Mr. Sol. Cen. Do you think there is any 
great ſtreſs to be laid pn * We only 
ſay it was printed. = 
Sir Robert Sawyer. But you have made it : 
part of your Information, and therefore you 


_ muſt prove it. e 
„ ft. 1 think there's 3 Prov enough — 
= of that; there needs no ſuch Nicety. 


: this. 


5 Where had you that Paper Sir Fobn Nicholas? 


ſubmit ; let them go on, we won 't ſtand upon Z 


Mr. . Cen. Then pray let me go on. 


Sir John Nicholas. J had this 3 from the 
| King? s Hand. | 
L. Ch. Fab. Put it in. 


Mr. Pollexfen. Well, my Lord, we muſt 


Mr. Sol. Gen. Who had you. it from, do = 


you ſay? 
00 F. Nich. Fenn the _—_ > 
Mr. Sol. Gen. About what Time had you it 
from the King, Sir? 
Sir F. Nich. I had it twice from the King. 
5 Mr. Sol. Gen, When was the firſt Time, 
- 


| Sir 
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wards ?. 


che Court: We will now go 
the Biſhops 


cil will put you to prove it; I perceive your 
beſt Way 1s to ask nothin of them. 


ching of them, we will go on to our Proofs, 
Call Sir Thomas Exton, Sir Richard 


q Mr. Brooks, Mr. . nu Mr. Wi * 
Middleton. = 


. ? 


| Sir Thomas Exton. 


Sir J. Nich. The firſt Time was in 3 


| the eighth of this Month. 


Mx. Sol. Gen. What became of it after- 


Sir J. Nich. The King had it from me the 
twelfth, and the thirteenth I had it from the 


King again, 


Mr. Sol. Gen. Pray deliver it this Way into 
on, and prove 
Hand to it. This is the Paper 
n which we bring this Information, Gen- 


| tlemen it is all the Hand-writing of my Lord 
Archbiſhop, and ſign'd by him and the reſt 
of the Biſnops. 


Mr. Att. Gen. 1 ſuppoſe my Lords the Bi- 


| ſhops will not put us to prove it, they will = 
own their Hands. | 


L. Cb. Juſt. Yes, Mr. Attorney, their Conn 


Mr. * Gen. My Lord, we will deſire no- 


Raynes, 


lor Thomas Exton ſworn, ] 
L. Ch. Juſt. What do you ak Sir Thomas 
Mr. Att. Gen. Pray convey that Paper to 


Mr. Sol. Gen. Shew that Paper to Sir Tho- 
mas Zxton———— Sir 7 homas, 1 would ask you 
3 


N Times in my Life. 


one Queſtion; Do you know. the Hand-wri- 
ting of my Lord Archbiſhop of Canterbury ? 


Sir Tho. Exton. Vll give your — what 
Account 1 can. | 


Mr. Sol. Gen. Pray, Sir, anſwer my Que- 
ſtion; Do you know his Hand-writing ? 
Sir Tho. Exton. I never ſaw him write five 


Mr. Sol. Ger. But I ask you, upon yout | 
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Oath. Do you believe that to be his F 1 


writing? £ 


Wl Sir Tho. 17 I do believe this may be of . | 1 
his Hand-writing. 


Mr. Sol. Gen. Do you believe all the Body 


af. it, to be of his 1 or only Part g 
| 


| this is very like it, 
Mr. Sol. Gen. What * 
Do you believe it to be his Hand- vrting 
Sir Tho. Exton. Les, I do. 


Sir Wo. An 1 muſt believe it to be i "IF 
| for I have ſeen ſome of his — and 5 


you to the Naine — 


Mr. Sol. Gen. Do you know any of the reſt 42 


bo of the Names that are upon that Paper ? 
Sir Tho. Exton. No, I do not. 


L. Ch. Fa: Do you for the Defendants ack 3 


7 Sir Thomas Exton any Queſtion ? 
Sir Rob. Sawyer. No, my EE 
Mr. Att. Gen. Faw call Sir Richarl 


Ray __ 
Tir Tho. Exton. My Lord, Sir Richard 


| Raynos has been ſick this Month, * has not 
— at the Commons. 


Mr. 


5 Paper. 
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Nr. Sol. Cen. We have no need of him. C . 
Call Mr. Brooks. 


[Mr Brooks foorn.] 
Mr. Att. Gen. Pray ſhew Mr. 2 Brooks that 


Mr. Sol. Gen. Mr. Brooks, 1 "RY you this 


Queſtion, Do you know my Lord 4 Archbiſhop I 


ms og 4 
| Brooks. Yes, my Lord. 5 
Mr. Att. Gen. Pray look upon chat Paper ; bk 


Do) you take that to be my Lord Archbiſhop? > 
| Hand: P 


Brooks. am, my Lund, 1 do believe it to be 9 5 


2 my Lord Archbiſhop's Hand. . 
. A.. Gen. What fay you to the whole 1 
Body of the Paper? 5 


yy 5 1 do believe it to be his Hand. 5 
M.. Att. Gen. What do you lay to his Name 


| there? 3 


Brooks. I do believe this Name i is his Hand- = 


> writing. — 4 
AG: Sol. Gen. Call Mr. William Middleton. „ 


Mr. Att. Gen. Pray, Mr. Brooks, don't go 


away, but look upon the Names of the Bi- 
ſhop of St. Aſaph, and my Lord of Ely. 

Mr. Sol. Gen. Do you know my Lord Bi. | 

ſhop of St. Aſapbꝰs Wr 


Brooks. I have ſeen my Lord Archbiſhop of 
Canterbury, and the Biſhop of St. Sap 


Hand- writing, and I do believe this is his 
Hand. 


Mr. Sal. Cen. Look you upon the Name 
— 2 
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3 | of my Lord of Zh; do you know his Hand- 


writing ? 

Brooks. My Lord, I am not ſo well ac- 
quainted wich my Lord of Elys Writing. 
Mr. Sol. Gen. But have you 5 his Wri- | 
ting? 

Brooks. Ye, I have. i 3 
Mr. Sol. Gen. Is that his Fay do you ih 


think? 
Brooks. It is like it. = 
Mr. Sol. Gen. Do you believe it to be his 
Hand? ; 

Brooks. Truly I do believe i it. 
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Sir Geo. Treby. Did you ever ſee him write ? ; 


Brooks. No. Sir. 
Mr. Sal. Gen. But he has ſeen his Writing. 


Sir Geo. Treby. How do you know that it 3 


By. was his Hand- writing that you ſaw? 8 
Brooks. Becauſe he own'd it. 


_ ay 1 
5 8 1 know it, I ſay, e 1 have 


I. Ch. Juſt. How do you know i it, 4o you _— 


ſeen a Letter that he wrote to another Perſon, 5; 
5 which he aſterwards own'd. 


L. Ch. Juſt. What did he own, Mr. Brooks ? 
Brooks. That he wrote a Letter to another | 


_ -- Perſon, which I ſaw. 


Sir Geo. 7 reby. To whom, Sir? 3 
Sir Robert Sawyer. Have vou OY! Letter 


here, Sir? 


Brooks. No, Sir; the Letter was Writ to my 
Lord Biſhop of Oxford. 


Sir Geo. Treby. Can 8 tell what was in n that —.— 
Letter! 3 


Mr. 


obo The be N of # the's Wes A 1 
ueſti- 


' My. At. Gen. What is that to this 
en? You ask him how he knows his Hand- 
writing; and ſays he, I did not fee him write, 
but I have ſeen a Letter of his to the Lord 


Biſhop of Oxford. 
I. Ch. Juſt. And he does ſay y. my Lord of A 
EY own*d it to be his Hand that is here.  _ 
Mr. Sol. Gen. No, my Lord, that's a mi- 
flake, he own'd a Letter that be had writ to 
the Biſhop of Oxford to be his Hand-writing, 
and by Compariſon of this with that (/ays be) - 
I take this to be his Hand-writing. : 


Brooks. That is my meaning, my Land: — 
Mr. Sol. Gen. Pray ſpeak out, and tell us 


| what re the Reaſons that make you ſay vou 20 : 
1 this to be the Biſhop of Ely's Wii 7 
ting? E 


Brooks. Becauſe it reſembles a Laber that I 


—_ by me of his writing to the Biſhop of 
15 . 


Mr. Sol. Gen. And you fay he own'd that 1 


Letter to be his? 


Brooks. My Lord Biſhop of Oxford did an- 


ſwer it, and I waited on the Biſhop of EH 


with the Anſwer, and he did own it. 
Sir Geo. Treby. How did he own it, Sir? 


Brooks. IJ had ſome Communication with my 
Lord of Ehy about the Subſtance of that Let- 
ter, and 3 [ apprehended that he ound 


3 
Mr. Tuft. Powell. That's a ſtran ge Ae 


rence, Mr. Sollicitor, to prove a man's hand. 


Mr. Att. Gen. We have more Evidence; 
Mr 


but let this go as far as it can. 


* 9 * ” * - 
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Mr. Serj. Pemberton. Certainly, my Lord, 
you will never ſuffer ſuch a Perſon as this. 
L. Ch. Juſt. Brother Pemberion, I ſuppoſe 
they can prove it — or elſe this 1 is not 
Evidence. 5 

| Mr. Juſt. Powell. So they had need, 1 . 
is a ſtrange Inference of Mr. Sollicitor, that 
ſdhis is a Proof of my Lord of Eh's 3 

writing. - 
Mr. Fuſe. Holloway. The Biſhop of Oxon 
was dead before any of this Matter came in 
1 Agitation. = 
VV. Soll. Gen. My Lok we mit whos el. 
2 ther Proofs. ——Call Mr. c and Nr. 
1 Smith. — | 


| [Cherwood and Smith bern 1 


' Mr. Soll. F Mr. Chevomad, we nul; — ol 
| know of you if you know my Lord Biſhop of 3 
Ely s Hand- writing. 3 

Cbetwoad. I never ſaw him write. os 

Mr. Soll. Gen. That's not an Anſwer to my: _ 
Queſtion : Do you know his Hand- writing? 

"Chetwood, J do not certainly know it. | 
Mr. Soll. Gen. Have you ſeen any of it? 
F Chetwoed. 1 have ſeen my Lord of Ely 3 
1 Writing g, that hath been ſaid to be his. 
I. Ch. Jas. But ſurely you had better take 
4 2 that has ſeen him write. 


Mr. Juſt. Powell. I think *tis hardly poſli- | 


3 ble for a Man to prove his Hand, that has not. 
1 Tron him write. 


No. XI. 4. 


5 L. Ch, 
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T. Cb. Fuft. I chink *tis better Proof, in- 


deed, to bring ſome that have ſeen him write. 


Chetwood. My Lord, 'tis a long Time ſince 


[law my Lord of Ely*s Writing. 


I,. Ch. Fuſt. Pray bring ſome other Proof, 


if you have it. 


Biſb. of Peterburg 5. My Lord, we are here : 


as Criminals bee your Lordſhip, and we are 


proſecuted with great Zeal : I beg your Lord- 


; fhip that you will not be of Councit againſt us, 
to direct = what Evidence they ſhall give. , 


L. Ch. Jul. My Lord of Peterburgh, ! 


i hope 1 . not behaved myſelf any other- 
wi 


hitherto than as becomes me: I was ſay- 
ing this (and I think I ſaid it for your Lord- 


. ſhip's Advantage) T hat this was not ſufficient 

Proof; and 1 think, if your Lordſhip ob- 
ſerv'd what I laid, it was for * and not a- 
„ gainſt you. 


Bp. of Peterburgh. Te was to direct them 222 


0 gain us, how they ſhould give Evidence. = 
Mr. Serj. Pemberion. Pray, my Lord of Pe- 
terburgb, fir down, youll have no Wrong | 


done you. 


Sir Rob. Sawyer. We that are of Council 


- take Care of that; and pray, my Lord, 1 


will you pleaſe to paſs it by. ; 
I. Ch. Juſt. We are not usd to be ſo ſerv'd, - 


and I will not be us'd ſo. 


Mr. Soll. Gen. If your Lordſhip pleaſes to 


pghiuaſs that by, for what your — ſaid was 
nin Favour of my — bg the Biſhops, but 1 lee 


they do _ take it ſo. 


Mr, 
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Mr. Att. Gen. Pray, Mr. Chetwood,' do you 
look upon the Name of my Lord of WP" do 


you believe that to be his Hand- writing? 
Chetwood. I do believe it is. 

Sir Robert Sawyer. That's very well, when 

he ſays he never ſaw him write. 

"Me. Fuſt. Powell. What is the Renin of 


43 that Belief of his, I would fain know? 


Chetwood. I have formerly ſeen his Hand, 1 
think it was his: but I never faw wy: Lord of 
Eg write his Hand. 

Sir Rob. Sawyer. Then the Queſtion i is, whe- 


1 ther this be Evidence? 


Mr. Finch. How do you know chat 1 


which you ſaw — — my Lord of "OF s 


Hand! 4 | T 
© Chetwood. I have rio ſuch Certainty; as vo- 


„ ſirively to ſwear that that was his Hand. 


your good Aﬀection. 


Mr. Soll. Gen. We will go on to Aber 
Proofs; and if we want better Evidence at the 
End, we will argue with them. 8 
8 I am not certain that what 1 fant 
was my Lord of Eh's Hand-writing, breauſe 
I never ſaw him write. 


Mr. Soll. Gen. You do very well to ſhevt 


Mr. Att. Gen. Mr. Smith, I would ask you 


HFand-writing? 


Smith. 1 have ſeen it often. 

Mr. Att. Gen. Look upon the Name of my 
Lord of Ely in that 84 ? Do you believe. it 
to be * Lord Biſhop of 80 $ Hand-vricing, 
or no 


E 


: this Queſtion, Do you know my Lord of Bye 1 
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Smith, 1 did not ſee kim write it, fs Len. 
not tell SY it is ot no. | 
L. Ch. Juſt. Did you ever ſee his Name ; 
Smith. Yes, but it was a great while ago, 
and here are but ſeven Letters, and I cannot 
judge by that : I was better acquainted with 
his Hand-writing heretofore. 
Mr. Soll. Gen. Pray Sir, anſwer me; Do you 
believe it to be his Writing, or do you not? 
__ Smith, I believe it may, but I did not ſee 
him W 
Mr. Soll. Gen. But my Queſtion i is, Do you 
believe it, ar do you not? 
' Smith, I ſay I was better acquainted with it 
heretofore, than I am now, 
Mr. Sol. Gen. But pray anſwer my Queſtion, 
== Do you believe that to be my Lord * Ehy's 
—_  - Hand- -writing, or not? 
Smith. I believe it may, 1 
Sir Rob. Sawyer. Why do you duties it 2 
Snmitb. I have no-ether Reaſon to believe it, 
but becauſe J have ſeen ſomething like it. 
Mr. Fuſt. Powell. How long ago is it fince 
you ſaw him write ? 
Smith. I have not ſeen bim write, ſo as to 
take Notice of i it, for ſome Years: I could 
better judge of it when he writ his Name Tur- 
ner. than now it is Ely, becauſe there was more % 
Letters to judge by. 


(Mr. Middleton 8 


I. Ch. Jul. Here's Mr. Middleton ; What 
do you call him for! ? 


— 
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Mr. Sol. Gen. To prove many of their 
Hands. : 
Mr. Att. Gen, Pray ſhew him that Paper. 
Me. Sol. Gen. Firſt, Mr. Middleton, Do 
you know my Lord Archbiſhop's Hand-wri- 


ting? 


Mida lleton. 1 have ſeen his Grace 8 Hapd- 
writing. £4 
Mr. Sol. Gen. Do you believe it to be his : 


| Writing ? 


Middleton. It is very like it. 
Mr. Sol. Gen. But do you believe it, or r do 
you not? 8 
* Middleton. I do believe it. 


N | ſhop of St. Aſaph's Hand-writing? hs 


tion. 


Middletus. 1 never ſaw it as I know of. 


Lord of Ely, His Name is next. 
Middleton. It is like his Lordſhip? $ Hands. 


35 not * 9 
Middleton. It is like it, that's all I can ſay. 


Mr. Sol. Gen. Do you know my Lord Bi- a 
Mr. Sol. Gen. What do you lay to my J 


Mr. Sol. Gen. Do you Denieve. it, or do you i 


V.. Soll. Gen. Cannot youtell whether you, 
= = believe 1 it, or not? 


Middleton. 1 do believe that i it is bis Hand. 
ST Mr. Soll. Gen. Did you ever ſee him write? 
| for I would clear this Matter beyond Excep- 


Middleton. 1 have ſeen his Lordſhip write, 
but I never ſtood by him ſo near as to lee "_ 
make his Letters. 
Mr. Soll. Gen. Is that his das 
Middleton. It is like it, I believe | it 18 his. 


IB | Mr. 
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Mr. Soll. Gen. You did not guide his Hand 


believe Do you know my Lord of 


Chicheſter”s Hand-writing | ? 
Middleton. Sir, I am acquainted with none 


of their Hands but with my* Lord of Canter- " 
bury*s, and my Lord of Eh's. 


Mr. Soll. Gen. Do you . my Lord of 1 


Peterborough's Hand-writing * A 


Middleton. J had my Lord of Peterborough's 


Writing two Years ago for ſome Money, but 1 
I cannot ſay this is his. 


Ar. Sol. Gen. Do you believe it to be his ? 
Middleton. I never took Notice of it ſo much 


2s to ſay, I believe it to be like it, 4 never 
law it but once. 


Mr. Sol. Gen. Do you know any other of 3 


me Names there? What fay you to the Bi- 
| ſhop of Briſols Name? 


Middleton. | ſaw once my Lord of BriftoPs 5 


my Hand-writing. 


Mr. Soll. Cen. What ſay you to that Wri- | 


ung there? 


Ws It is like i. 1 
Mr. Soll. Gen. Do you believe it to be his 


or no? 


Middleton. Trely, that I cannot fag, for 1 8. 


N never ſaw it but ONCE, 


L. Ch. Juſt. You never ſaw him vrite, did 
you? 


Middleton No my Lord, I never did in- 


diet 


Mr. Holl. 8 Then we 1 call Sir Tho- 


mas Pinfold, and Mr. Clavel Sir Thomas | 


Linfeld is there, [wear 1 


Sir 
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[Sir Fhomas Pinfokd ſworn.] 


Mr. Soll. Gen. Sir Thomas Pinfold, do you 
know my Lord Biſhop of Peterborough's 
 Hand-writing ? 
Sir Tho. Pinfold. Truly, not very well, I 
never ſaw but one Letter from him in my | 
Life ; ſhew me his Hand, and 1 will tell ** 
Which was done. 5 
Mr. Soll. Gen. Well Sir, what fy you to it? 
Sir Tho. Pinfold. Then upon my Oath I 
ſay, I cannot well tell upon wy own Know- 
ledge that it is his Hand. 
Eo Iv. Soll. Gen. I alk you, do you believe i it 
to de his Hand? 

Sir Tho. Pinfold. Sir, upon the Oath that I 
have taken, I will anſwer you, that upon this 
Account, that I have heard there was a Paper 
delivered by my Lords the Biſhops to the 


King, and this Paper that you offer me, I ſup- | 
poſe to be the ſame, upon * Score I do be- 


lieve it, dut upon any other Score I cannot tell 


| what to fa 


Mr. Sol. Gen, I ask you upon your Outh, 
Sir, do you believe it is his Hand- writing, or 
no? 5 
Sir Tho. Pinfold. Sir, 1 have anſwered you 
already, that upon my own Knowledge I can- 


not ſay it is his Hand writing; but becauſe I 


have fear of ſuch a Paper, 1 do believe it may 
be his. 


0 Juſt. Did you ever r ſec my Lord Bi- 
: ſhop write? 


L 4 TY Sir 
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Sir Tho. Pinfold. J have been in his Cham- 
ber. ſeveral Times when he has been writing, 
but I had more Manners than to look upon 
_ he writ. 


L. Ch. * Did you never ſee him write 
his Name? - 

Sir Tho. Pinfold. I do not know that I ever 
ſaw him write his Name, but I have ſeen him 

writing I ſay, and ſo my Lord Biſhop may 
have ſcen me writing; 3 but] believe he does 
not know my Hand. 8 

"Mr. Sol. Gen. You have ſeen him. write you 

la "© 

Sir Tho. Pinfold. L. tell you, Mr. Solicitor, 

I have been in his Chamber when he was wri- 


ting, but | had more Manners than to look o- }f 


ver him. 


WEE Juſt. Powell, Then, you did never ſee | 
any of that Writing. 5 
Sir Tho. Pinfold. I cannot 4 1 did, my | 
Lord. 
Mr. Ait. Gen. Pray did you never ſos any of 
his Writing but that Letter you ſpoke of. 
3 Tho. Pinfold. No, not that I remember. ' 
r. Fuſt. Powell. Mr. Sollicitor, you muſt 


call 3 Witneſſes, for this does not prove 5 


any thing. 
MM. Att. Cen. We will 80 on- 
Mr. Clavel. 


3 


Mr. Clavel fron] 


| Mr. Soll. Cen. Do you know my Lord Bi- 
ſhop of ue mel Hand-writing? 
Clavel. 


. 
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Clavel. I have ſeen it many times. 


ſee it? 
Clavel. 1 beiten 1 a Sir. 


Mr. Sol. Gen. Pray look upon PE Paper, 


and upon your Oath tell us, do you believe 
that Name to be his Writing, or no ? 

Clavel. I do believe it is, my Lord. 

Mr. Ait. Gen. Pray look upon the reſt of 


the Hands there, do you know any of the c o- 
ther Names? 


Clavel. No, I do not. 


Clavel. Sm. lam FR Sir! 2 


Did you never ſee any of their Wricings? 


| Clavel. I have ſeen the Names of ſome of 
them, but it is ſo long ſince, that I cannot re- 
I member. 


L. C. Juſt. Did vou ever ſee my Lord of 


Peterborough write ? 


Clavel. I cannot tell _ ever I ſaw * | 
write his Name or no ; but I have had ſeveral 


Letters from my Lord of Peterborough. 
Mr. Sol. Gen. Is that his Hand-writing'? 
Clavel. I cannot ſay it is, I believe it is. 


Mr. Sol. Gen. You have had Letters from 


him you ay. 5 
— 


Mr. Soll. Gen. Do Ju: ** it when you 


| Mr. At. Gen. Have you ever ſeen any of 
= their Writing! 1 

CLuavel. It is probable I may have ſeen ſome, | 
but do not now remember it. [0 

KF Ar. Soll. Gen. Tehink you. are « Bookſeller, 1 
ö Mr. Clavel. = 


Mr. Soll. Gen. I ſuppoſe you have had FEE 5 
Dealings wich them in the Way of your Trade. 
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received from my Lord of Peterborough, did 
he own them? Do you think they were coun- 
terfeit, or of his own Hand- writing? 


a Clavet. Yes, and it b to be We 


his Hand. 


Mr. Pollexfen. But you never ſaw him write 
his Hand, you ſay? 

Clavel. I cannot fay J ever did. 1 

Mr. Sol. Gen. Theol: Letters that you have 


Clave! I ſuppoſe he has own'd them, Sir? |} 
Mr. Juſt. Powell. But you muſt anſwer di- } 


rey, Sir, Did he own them? 


M. Soll. Gen. What did thoſe Lars con- 


Cern * ? were they about Books, or what? 


Clavel. They were ſometimes about one Bu- : 


Kt bob, ſometimes about another. 


Me. Soll. Gen. Was the Subject- matter of a 2 


ny of thoſe Letters about Money; and was it 
4 you ? Did you receive, or did you give 
any Account of it? 


ſes. 


Clavel. They were about ſeveral Buſine . 
L. Cb. Juſt. Lock you, Mr. Clavel, you 


; muſt give us as particular Account as you can. 


Mr. Soll. Gen. Pray, Sir, upon thoſe Let- 


ters were the Things done that thoſe Leners 1 
* 5 | 


Clavel. Yes, they were. 
Mr. Sel. Gen. Did youdo your part! 2 
Clavel. Yes, I did. 


Mr. Sol. Cen. Now 1 would aſk you, Do 
you believe that Name of my Lord Biſhop of 


Peterborough to be the Hand-writing of my 
1 Biſhop 2. 


Clavel, 


"I * _ 2 * * 
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Clavel. I believe it is. 
Mr. Juſt. Powell. Do you know that thoſe 
Letters that you ſay you received from my 
Lord, were of my Lord's own Hand-writing, | 
Do y ou ſwear that? 
Clavel. My Lord, [ cannot ſwear that. 8 
Mr. Finch. Do you know whether the Let- 
ters that you received, as you ſay, were written 
dy my Lord himſelf, or by his Secretary? 
Clavel. I have received Letters from bim 
N and his Secretary too. 
Sir Gee. Treby. But were you preſent with 1 
nim when he writ any Letters with his o 
Hand? — 
Mr. Sol. Gen. You don? t mean a Letter to pe 
yourſelf ſure, Sir George? 
Sir Geo. Treby. No Sir, I fay any Lavin. 1 
| Clavel. I have been preſent with my Lord 
9 often, but 1 cannot ſay 1 have feen my Lord 0 
write. : 
„ Juſt. He has here told you, he 1 
had ſeveral Letters of my Lord's own Hand, 
and from his Secretary too. | 
Mr. Fuft. Powell. He has "TY it, but you 
: ſee he ſays he never ſaw him write. 5 
Mr. Sol. Gen, We have given Reidegce a, 43 
guinſt my Lord Archbiſhop, Lord Biſhop of 
Eh, St. Aſaph, Peterborough, and Brifol, 
Mr. Fuft. Powell. Certainly Mr. Sollicitor 
you miſtake But go on 
Mr. Sol. Gen. We have given Evidence 8 
ſay againſt them, Sir, but whether it will be 
ſulficient Evidence, we ſhall argue by and by-- 
Call Mr. Hooper, and Mr. 8 again. 


M.. ' 
| ' f 


3 Lord of Peter boroug lis. 
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us. C hetwood appeared.) | 


Mr Sol. Gen. Do you know the Hand- wri- 
ting of the Lord Biſhop of Bath and Wells. 
Chetwood. I have ſeen it twice or thrice, but 
it is a conſiderable Time ſince I did fee = 49 
Mr. Soll. Gen. Do you believe that i is his 
Hand- writing? & 5 
Cbetwood. 1 never faw him write his Name | 
in my —_— 
I. Soll. Gen. Pray look upon the Name, 
and tell us what you believe of it? 
Cbetwood. I believe it may, but I do not 
0 certaiply know it to be his Hand, I rather be- 
lieve it is my Lord Biſhop of Bath and Wells 
his Hand, the I believe the other to be = ” 


* 


Sir G. Treby. Do you believe chat to be my 5 
155 Lord of Peterboroygh's Hand or no? 

Cbetwood. I ſay, I rather believe that this is 

the Biſhop of Bath and Wells his Writing, than 


that which is above it or below it, to be their 


Writing; but truly I do not diſtinctly know 
my Lord Biſhop of Bath and Wells his Hand. 
Mr. Soll. Gen. Call Mr. Hooper. 
„ Jul. You are very lame in this Mat- 

ter. 

Ax. Sol. Gen. The Witneſſes a are ** a 
and we muſt find out the Truth as well as we 
can. 


by . Hooper 4d - appear.] 


Mr. Soll. Gen. Call Mr. Janes and Mr. 
Powell. 


; [ Mr. James appeared and was | Ales. 


Mr. Sol. Gen. Do you know my Lord Bi- 
ſhop of Briſtol's Writing, Mr. Jane? 
James. Yes, I believe I do, but am not ſo 
certain, becauſe my Lord writes ſeveral Times 

| ſeveral Hands. 

Mr. Sol. Gen. Shew him the Paper 3 is that 
my Lord of Briſtol's Hand? 
Fames. 1 cannot ſay it is or no. 
Mr. Soll. Gen. What do you believe i 3 
James. It looks like his Hand, that's all I 


I can ſay. 9 
Mr. Soll. Ger. But pray hearken, and an- | 


| 10 to what J aſk you; you are prepared for 


one Queſtion i it may be, and I ſhall ask you a- 


nother. Upon your Oath, do you believe it to 
be the 8 of my Lord of Briſtol? 
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| Fomes. Upon my Oath, I can only lap ut is | 
looks like it, that's all. 


L. C. Fuf. Did you ever ſee him write? 
FJFames. Yes, my Lord, I have ſeen his 
 Hand-writing ſeveral Times, and it is like his 


 Hand-writing, that is all I can ſay. 


Mr. Sol. Gen. Sir, remember you are upon 


1 your Oath, and anſwer my Queſtion. 


FF Tane. Upon my Oath, I know no more 
than that, Sir William Williams. 


Mr. Sol. Gen. I aſk you, Sir, whether you | 
believe it to be his Hand or not? 


iy, James. 
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James. My Lord, it looks like his Hand, 
and it may be his Hand. 
Mr. p Gen. But you do think and believe 
one Way or other: What do you believe? 

James. It may be his Hand, for what * 
know, and it may not. 
Mr. Sol. Gen. It may be your Hand. 
James. No, Sir, it cannot be mine, 1 am IF 
. ſure. 3 
Mr. Sell. Gen. What do you believe? |} 
Fames. I believe it may be his Hand, or it 

may not be his Hand, that is all 1 can fay. — 

„ Come Sir, you muſt anſwer 
py fairly, you believe it to be his Hand, or do 
you not? = 
Fames. Yes, I do believe 5 N 
. Gen. Tou are "7 hard to \beliere . 
 meehinks. | 5 

James. No, 3 1 

Mr. Sol. Gen. You do very well now Mr. 
James when you do well, we'll commend 


; YOU. 


Mr. An. Gen. Call Mr. Nathaniel Proel. 
(Mr. Powell as fer] 


Mr. Sol. Gen. Pray Sir, let 8 know what's ; 
your Name? 

Powell. My Name is | Nathaniel Powell. 
Mr. Sol. Gen. Pray do you know the Hand- 
writing of my Lord Biſhop of Chicheſter ? 

Powell. 1 i not ſeen the Paper, Sir. 

Mr. Sol. Gen. Do you know bis Hand-wri- 


tin ? 
N Powell, 
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Powell. Yes, I believe I do. 
Mr. Sol. Gen Look upon that Name of his. 
Powell. I did not ſee my Lord write that. 
Mr. Sol. Gen. Who — you did ? Nobody 
asks that of you; how you anſwer ; Pray Sir, 
remember your Oath, and anſwer ſeriouſly, Do 
| you believe it to be his Writing, or no ? 
Powell, I believe it is like my Lord's 
BN F. but I did never ſec him wrice 
. 
Mr. Sol. Gen. Nobody ſays you did. 


F Powell. Therefore I cannot [wear poſitively » 
: it is his Hand. 
Mr. Sol. Gen. We FRE not ask that neither. 
Powell. 1 cannot tell whether it be his 
1 or 1 ; 
= Ch. Juſt. Sir, you muſt anſwer the Que- 5 
1 ſtion directly, and feriouſly : Do you believe 
it, or do you not believe it? 8 
1 cu Powell. 1 cannot tell what to believe i in the 7 
1 Mr. Sel. Gem. Then I aſk you another Que- 23 
ſtion; upon your Oath, Do you believe. =» I 
not 15 Hand“, n 
Powell. 1 cannot ſay chat neither. 
Mr. Sol. Gen. Once again I aſk you, upon 
 # your Oath, Do you believe it to be his Hand ? 
Lak you plainly, _ let Mankind judge of 


Has. I tell __ Sir, 1 cannot tell what | 

to believe. 

Mr. Sol. Gen. My Lord, if theſe Things = 
be endur'd, there will be an End of all Tefti- 


mony, 
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of Hands, which in a criminal Ca ought not 


mony, if Witneſſes do not — ——_ to the 
Queſtions that aae aſked them. 

Mr. J. Powell, Truly to me, for a Man to 
ſwear his Belief in ſuch a Matter, is an extra- 


ordinary Thing. 


Mr. Sol. Gen. He is obliged to anſwer Que-- N 


i ſtions when they are fairly put to him. 


Mr. Pollexfen. I think that is a hard Que- 


ſtion not to be anſwered. 


Mr. Sol. Gen. Make your Exceptions to the | 


Evidence if you pleaſe. 


L. Ch. Juſt. Firſt, he ſays, He knows his 


85 Hand ; then he fays he has ſeen him write; 
and then- tre ſays he did not ſee him write 
this; but he ſhuffles, he won't anſwer whether 
he believes it or not. 


RN Tie Queſtion is, Whether 


Belief in any Cafe be Evidence? 


Mr. Sol. ray If they kave a mind to a Bill | 


mo of Exceptions on that Point, let them ſeal their 
Bill, and we'll argue it with them when they 

. will; in the mean time, we'll go on, and that 

which we now pray, my Loud; 1s, that this Fa- | 
per may be read. 


Mr. gf Gen. We have given ſufficient E- a 


- vidence ſure to have it read, therefore we defire 1 
it may 


be read. ” 
Mr. Serj. Lins My Lord, been chis 
r be 3 we hope . you will let us be 
heard to it: We think that what they deſire 


(to have this Paper read) ought not to be; for b 
what is all the Proof that they have given of 


this Paper? they have a Proof by Compariſon: 


= 
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to be received: And beſides, my Lord, what 
is the Compariſon of Hands that they have 
offered ? Some Perſons come here and ſay, 
They cannot tell whether it be their Hands, 
they believe it may or it may not, for ought - 
— know; How ſhall we convict any Man 
upon fuch a Teſtimany as this? Can we have 


KY our Remedy againſt him for Perjury, for ſay- 
ing, He believes it to be our Hand? there- 
fore here is not any Evidence to charge us. 
For firſt, It is only a Compariſon of Hands. 


And ſecondly, That Compariſon is proved in 
* ſuch an uncertain manner. Some of them tell 
you, They do not know what to believe; an- 
other tells you, I believe *tis rather ſuch a 
Lord's Hand; than the other's are ſuch a 
Lord's Hand, I believe *tis rather his Hand 


than that above it, or that below it; what fort _ 


of Proof is all this? Therefore we pray it 


may not be read till * prove it bet- "4 


. Of 
Mr. Serj. Pemberton. Pray | my Lees, forums 
me 4 Word or two in this Matter for Evi- 


| dence fake, there is a great deal of Reaſon 4 


we ſhould take Exceptions to the Evidence 
that has been given; for truly I think I never 


heard ſuch a ſort of Evidence given before: 
3 Ut is a Cale of as great Concernment as ever 
was in HVeſtminſter-Hall; and for them to 
come to prove Hands only by thoſe that ſaw 


Letters, but never ſaw the Perſons write; this, 
I hope, will not amount to ſo much as a Com. 


pariſon of Hands. Your Lordſh.p knows, 


that in every petty Cauſe, where 4 depends 
No. XII. — 
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upon the Compariſon of Hands, they uſe to 
bring ſome of the Parties Hand- writing, 
which may be ſworn to, to be the Parties own 
Hand, and then it is to be compared in Court 
with what is endeavoured to be proved, and 
upon comparing them together in Court, the 
Jury may look upon it, and ſee if it be right; 1 
and never was there any ſuch a Thing as this 
admitted in any poor petty Cauſe, that is but 
_ of the value of Forty Shillings. And there- 
fore as to this Evidence, firſt, we ſay Compa- 
riſon of Hands ought not to be given at all in 
the Caſes of Criminals; and I believe it was 
never heard of that it ſhould. In the next 


place, if it be admitted to be Evidence, yet Z 


it is not ſuch an Evidence, as that by Compa- | 
riſon of Hands the Jury can take notice of 


tit; for in ſuch manner of Proofs by Compa- 


riſon of Hands, the uſage is, That the Wit- 
neſs is firſt aſked, concerning the Writing he 
produces, Did you ſee this writ by the Defen- 
dant, whoſe Hand they would prove? If he 
anſwers 1 yes, I did, then ſhould the Jury upon 
Compariſon of what the Witneſs ſwears to, 
with the Paper is to be proved, judge whether 
thoſe Hands be ſo like as to induce them to 
believe, that the ſame Perſon writ both; and 


not that the Witneſs ſhould ſay, I had a Letter 
from ſuch a Perſon, and this is like the Hand 


of that Letter, therefore I believe it to be his 
Hand: My Lord, I hope this ſhall never be 
admitted for Evidence i in this Court. 


L. Ch.Fuft. 1 do take it, that the Witneſs | 
himſelf is judge of the Compariſon; for if he 
— — — does 


nn know the Parties Hand, = a Paper bo 
offer*d him to prove the Parties Hand, he is to 
compare it in his own Mind. 
MM,. Serj. Pemberton. It never, was admitted 
to be ſo, that I know of, my Lord, or ever 
read of. 
Mr. Soll. Gen. You may. remember ſeveral 


1 Caſes about that, particularly Sidney's Caſe. 


Mr. Pollexfen. Pray, my Lord, hear me a 
little as to that; it is a Point of very great 


= Moment, whether in the Caſe of a Miſde- 
meanour, either in an Indictment or Informa- 


tion, it be good Evidence to offer Compariſon 
3 Hands; and that this Court did adjudge quite 
contrary upon an Indictment of Forgery a- 

gainſt my Lady Carr, appears in Syderfin's 

| Reports ; ; they went to prove her Letters 
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written by her to Cox, the Court rejected it. 


and gave their Judgment here, That it was no 


Evidence; and that for this Reaſon, Becauſe 


of the Conſeguences of it. For, ſaid they, it 
is an eaſy matter for any Man's Hand to be 


C.ounterſeited; that they ſure will agree, for 


frequent daily Experience ſhews how eaſily that 


may be done: Is it not eaſy then to cut any _ 
Man down in the World, by proving it is like 
his Hand? and proving that Likeneſs by com- 


paring it with ſomething that he hath Lane 


| ” ſeen? This ftrikes man deep; the honeſteſt 


Man in the World, and the moſt innocent, 
may be deſtroyed, and yet no fault to be 
found in the Jury or in the Judges; if the Law 
were ſo, it would be an 8 Law. 
Ms 7. Lord, for the Caſe of Sidney, that 
| . Was 
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was a Caſe of Treaſon. Now in the Caſe of 
Treaſon there is always other Evidence brought; 
and this Evidence comes in, but as a colla- 
teral Evidence, to ſtrengthen the other; but 
in this Caſe it is the fingle Evidence, for ought 
that appears, for there is nothing more (tor 
ought I can ſee) in the Caſe, but whether this 
were their-Hands, and proved only by what 


another believes: Now ſhall any be con- | 
demned by another's Belief without Proof ? 


Surely, my Lord, that was never Evidence yet 


to convict any one; ſo that their Proof fails in 
both Points: For firſt, it ought to be conſi- 
Jeved whether compariſon of "Hands be Evi- 
dence in a Caſe of Miſdemeanor : And next, 
if it be Evidence, whether you will take it, 
that the Belief of a Man that brings nothing 
to compare with it, or never ſaw the Party , 
write, but has received Letters, and ſays, This 
1s like; it, and therefore he believes it to be his 
Hand, be good. Evidence as a 4 of 


Hands. 


Mr. Serj. | Raden My Lord, they are 


pleaſed to "erent — 


Mr. Soll. Gen. Mr. Serjeant, you have been 


heard already, and you are not to reply up- 


on us; or if you would, we muſt be heard 
firſt. 


Mr. Serj. Banderas 1 would only ſpeak to 


that Caſe of Sidney; my Lord, that Caſe dif- 
fers from this 21 Cælo, the Writing was found 
in his Poſſeſſion, in his Study; there was the 
Proof that nailed him. 


2 5 - 1 
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Mr. Soll. Gen. You ſhall ſee how we'll apply 


it by and by. 


Mr. Att. Gen. Pray, my Lord, favour me 


a2 word in this matter: That thire | is ſtronger 


and weaker Evidence no Man doubts ; but that 
| which theſe Gentlemen ſay, that in this Caſe 


there is no Evidence, muſt needs be a miſtaxe: 


| 32 It they mean, that it 15 not fo ſtrong an Evi- © 
= dence as is poſſible to be given, 1 agree wich 


them, it is not: For if we had brought three 
or four Men that had ſeen them write this very 
Paper, and put their Names to it, that had 


been a ſtronger Evidence than this that we have +4 
given; but whether we do not give ſuch a ſort 
of Evidence as may induce the Fury to believe, 
that this is their Paper, and their Hands to it. 
we ſubmit: They ſay, This is ſuch a Method 
as never was taken; but 1 admire that that 
ſhould be ſaid by Men of their Experience and 
Knowledge in 4 Law; for is there any thing 
more uſual, or any other courſe taken for tle _ 
Proof of Hands, than for a Witneſs to ſay, 
He knows the Hand of the Party very well, 
for he has oftzn ſeen his Hand- writing, or re- 
ceived Letters from him? And if you ſnexñ 


him the thing that you would prove ay be his 


Fand, and he ſays, I do believe this to be his 
FF Hand, for this Reaſon, Becauſe I have had 
other things of his Writing: Certainly in the 


. Experience of any Man that has practiſed, 


" this is an Evidence that is given every Day, 
| and allowed for Evidence. -For the Caſe of 
Mr. Sidney, which your Lordſhip has heard 


mentioned, it is certainly very 9 to this 


— M 3 pur- 
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purpoſe; it is inſiſted upon and pretended, 

That this was Evidence, becauſe it was found 
in his Study: But without all doubt, that 
would not be the Reaſon; for may not a Book 
of another Man's Writing be found in my 
Study? And he inſiſted upon it in his own De- 
44 ; but the Anſwer was, That it ſhould be 
left as the Queſtion, Whether the Jury would 
believe it upon the Evidence that was given, 


* 


of its being his own Hand-writing: And ſo 1 


in this Caſe. though it be not fo ſtrong Evi- 
dence, as if we had brought thoſe that had 
ſeen them write it; yet Evidence it is, and 
whether it be ſufficient to ſatisfy the Jury, may 
be a Queſtion ; but no 93 it is good | 
Evidence in Law. - 
Mr. Soll. Gen. Ir is a wonderful thing, they 
ſay, that ſuch Evidence ſhould be offered; but 
truly, my Lord, it is a much ſtranger thing to 


hear Mr. Serjeant Pemberton ſay, It was never 4 
done before; and then to make that Remark 


to your Lordſhip upon the Caſe of Sidney, 
which I'Il put to your Lordſhip and the Court 


— os Caſs, ary then let him contradict me if 


he can; and then we ſhall ſee how far it goes. 
Sidney was indicted for High Treaſon; and 
the Treaſon inſiſted upon was, a Writing 1 
poſed to be his, it being found in his Study; 
the Queſtion was, Whether it was his Hand- , 
writing or no? There was no poſitive Evidence 
that it was his Hand-writing; there was no 
Evidence produced that proved it to be his 
Hand-writing; for there was no one that 
ſwore, That they law him write it; there was 
4 nothing 
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nothing proved, but the ſimilitude of Hands. 
Ay, but ſays Mr. Serjeant Pemberton, It was 
found in his Study : Will Mr, Serjeant Pem- 
berton be content, that all the Libels that are 
found in his Study, ſhall, for that Reaſon, be 

adjudged to be Libels, to be his Hand-writing, 

and he to be a Libeller for them? I think he 


will make a ſevere Declamation againſt that, 
and he would have very good Reaſon for it : 
3H Certainly that which was Evidence in one 
Man's Caſe, will be Evidence in another. 
God forbid there ſhould be any ſuch Diſtinction 
| in Law; and therefore [ conclude that this f is 
11 good Evidence. = 


Mr. Serj. Pemberton. The Court went upon 


| this, That it was found in his Study, and com- 


pared with Letters and Bills of Exchange pro- 


duced in Court; which were ſworn to be of 


| his Hand- writing. : 
Mr. Soll. Gen. NV Lord, 4 was by all the 
time; for I was ordered to attend bim in the 


Tower; and therefore I can tell what paſſed as 


well as any Body. My Lord, they proved no 


more as to that Libel, but only by Compari- | =” 
ſon of Hands; they had no other Proof in 


that Caſe, but by comparing the Hand-writ- 


ing; and that was inſiſted upon to be a mighty 


fallible thing: That which they would have 
for us to compare, Paper with Paper, it is 
true, would make the Proof ſomewhat ſtron- 
ger, if we could, in ſuch a Caſe as this, be 
_. able to produce ſuch Evidence; but I appeal 
to your Lordſhip, and ſhall leave it to the 
Jury, to conſider which is better Evidence ; 3 
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+ theſe Men, that hase been produced, that 
have been converſant with theſe Lords, and 
acquainted with their Hand-writing, and who 
(as your Lordſhip fees) are not willing Men 
to give Evidence, they avoid it as much w 71 
they can; and they ſwear it all to be the 

Hand- writing of the Archbiſhop of Canter- 
bury, as they "believe ; which is as far as any 
Man can ſwear. One ſays, the whole Body of 
the Paper is my Lord of Canterbury*s Hand, 'Y 
and he knows 1 X very well; fo that we are not 


upon a fingle Name, but a whole Paper that 


contain many Lines; and this is as much as 


can be proved by any one, that did not ſee 


the thing written, Then, my Lord, for the 


reſt of the Company, the Evidence is not ſo 


ſetrong againſt every one of them, as it is a- 


gainſt my Lord Archbiſhop; but is ſtrong 


5 enough certainly to convict them of what we 


accuſe them of, And pray, my Lord, what 
Was the Objection i in Sidney's Cafe, but what has 
| been mentioned here? That any Man's Hand 
might be counterfeited. I remember i in that 
| Caſe, there was one Mr. Wharton, a young 


Gentleman, then in the Court, that : 


to the Court, that he would counterfeit that 
Hand preſently ; and he that was to ſwear the 
Compariſon, ſhould not know which was the 

one, and which was the other; which cer- 
tainly was a ſtronger Caſe than this. And I 
ſee ſome of the Learned Gentlemen that are 
now ſtanding at the Bar, who preſſed this 
Matter very hard againſt Mr. Sidney, and Mr. 
Sidney loſt his Life upon that compariſon of 


Hands ; ; 


Hands; tho? Mr. Wharton did teſtify 4 
eaſy a Matter it was to have a Man's " Hand 
counterfeited; and we all know was a Man of 


Value and Quality; ſo there is a Precedent for 


Mr. Serjeant Naben, that never heard of 
this Law before. They ſay the proving of Si- 
militude of Hands is no Evidence, unleſs you 
prove the actual Writing: What a Condition 
then will England be in, when Witneſſes are 

dead ? Is it not the moſt common Practice that 
can be, to produce Witneſſes to prove ſuch 
Mien are dead, whoſe Names are ſet as Wit - 


neſſes to Deeds; z and they ſwear, they believe 


it to be the Hand-writing of thoſe Witneſſes ? 
Can there be any oreater Evidence of ſuch a 
Gale, unleſs it be the Confeſſion of the Party 
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himſelf? My Lord, we are now only upon 
reading this rz We have been heard, —4 


they have been heard; now we © pray the _ 
may be read. 


Mr. Recorder. We pray it may be read. whos 
Mr. Serj. Levinz. It your Lordſhip pleaſe--- 


on, Mir. Serjeant. . 
I. Ch. Ju. You have * Brother 8 
vinz, and you have ſpoke, Brother Pemberton, 


and | would willingly hear you what you have 


$ to lay; but we mult not have vying and uy _ 


ing, for then we ſhall have no end. 
Mr. Serj. Levinz. 1 would offer your Lord- 
ſhip ſome new Matter which has not been 


touched upon yet, why it is not to be 
read. 


IL. Ch. Fuft. What 8 that, Brother ? 


Mr. 


Mr. Soll. Gen. We are not to be replied up- ” 


* y * K r | : A a” CEE DL * * F” of "or 2 — tb — \ 

„„ POR ION, 3 AER Fr ˙²˙¹ 0 IST ! IN NIESS oe Wy — — 
8 * — — * '. 4 , . n W emen * 
* 5 . WW" "oy " e c 
6 p - . _ = 
. : "4 1 w 
Y 9 ö ; 9 J g 6 
| | | | | | | 1 fo 
. "> 4 - . 0 * | « ha 
! I 


Mr. Serj. Levinz. All the Proof that has 
been given, whatſoever it amounts to, has been 
only of its being written, but no Proof has 
becn given of its being written in the County 
of Midal:/ex, where the Information is laid, 
and the Matter is Local. 

Mr. Soll. Gen. Firſt read it, and then make 
your Objection, 

Mr. Recorder. My Lord, as to the Evi- 
dence that has been given, I would only put 


your Lordſhip in mind of one Caſe, and that 


was the Caſe of Sir Samuel Barnardiften ; and 
the great Evidence there, was the Proof of its 
being his Hand-writing, and that being pro- 
ved, was ſufficient to convict him of a Libel ; 
for they could not believe Sir Samuel Bar- 
nardiſton was guilty of making Libels, un- 
leſs they were _ proved to be his Hand- 
writing. 9 
Sir Rob. Sawyer. He owned them to be his ; 
” Hand-wrizing, 
L. Cb. Fuft. If you do expect my one 
in it, whether this be good Evidence, and 
whether this Paper be proved or no; I am 


ready to give it. 
Mr. Finch. My Lond 1 defire to be heard 


” before the Opinion. of the Court be 


_ given. © 1 
1 Mr. Soll. Gen. If there be not Proof enough " 
to induce the Jury to believe this is their Pa- 
2 yet ſure there is enough to read it. 
Sir. Rob. Sawyer, My Lord, we have not 
been heard to this yet. 

Mr. Soll. Gen. Why, is this fir to be ſuf- 
fered ? 


L. Ch. 


I. Cb. Juſt. Mr. Sollicitor, 1 am always wil- 


ling to hear Mr. Finch. 


Mr. Soll. Gen. But I hope your Lordſhip 
and the Court are not to be complimented into 
an unuſual thing. 


1 Pemberton. It is not a Compliment, 
but Right and Juſtice. 


Mr. Soll. Gen. Certainly it is Right and Ju- 


ace that there ſhould be ſome Limits put to 


Mens ſpeaking, that we may know when to 
3 have to an end. 


the Right, my Lord, for we deſire to be 
heard to this Point as not * ſpoke to it 


Sir Rob. Sawyer. Mr.  Sullicitor does miſtake 


yet. 


Odjection to your being heard; for I believe 
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Mr. Soll. Gen. . Sir, let me make my 9 


you and I have been chid ſeveral times, for 2 


a ſpeaking over and over the fame thing. 


Sir Rob. Sawyer. This that we now offer, is 18 I 
not to the ſame Point, that \ we have poten = 
already. 


VW. Soll. Gen. We are now 5 to the 


Reading of the Paper, and you have ſpoken o 
it already. 


Sir Rob. Sawyer. If the Court will pleaſe to 


hear us, we have that to offer againſt the Read- 


1 yet. 


ing of that Paper, which has not been offered 


L. Ch. Toft. Sir Robert Saayer, I take it, it 
is in the Breaſt of the Court to hear when they 
will, and as much as they will, and whom 
they will; for if three or four have been heard 

of a Side to ſpeak What they will, „the Court 


may * 


if ſix or ſeven deſire to be heard over and over 
to the ſame thing, certainly the Court may ſtop 
at three or four, if they will. 
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may very well depend upon the Learning of 


thoſe three or four, that they ſay what can be 


ſaid upon the Point, and that's enough; but 


Sir Rob. Sawyer. This is a new Obje&tion 1 


i that none of us have been heard to yet. 


Mr. Finch. Ny Lord, that which I offer is 


not contrary to the Rules of Law, nor con- 
trary to the Practice of the Court; nor was I } 
going any way to invade that Privilege which 
Mr. Sollicitor claims of making Objections, 
andi not receiving an Anſwer. 


Mr. Soll. Gen. What a fine Declamation 1 


you have now made! I never claimed any ſuch 
Right; but I oppoſe your being heard — a 
and over to the ſame thing. 


Mr. Ati. Gen. Pray, my Lord, let s come < 
to ſome Iſſue in this Matter. 
I. Cb. Fuſt. I will hear you; but 1 would 


not have you introduce it with a Reflection up 
on the King's Council. 


Mr. Soll. Gen. My Lord, if you impoſe that 


upon him, you ſtop his Mouth; for ſome Men 
5 cannot ſpeak without Reflection. 


L. Cb. Fuft. On the other Side, pray Mr. 


Sollicitor, give us leave to hear fairly what 
they have to fay ; for, I perceive, he can- 


not offer to ſpeak, but yeu preſently r his 


Mouth. 


Mr. Finch. My Lord, that which 1 was 4 
going oO lay, is another Matter than any thing 


that has been * o: We fay, that this 
Paper 
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Paper avg not to * read; or that — 
obliged by Law to prove their — ag 3 
and conſequently, having laid a particular Place 
where the thing was done, in the Information, 
they ought to prove that this was done in that 
Place. The Evidence that they have given, is 


of my Lords the Biſhops writing this Paper; 
and they have laid it to be done in Midaleſex : 
And this, with ſubmiſſion to your Lordſhip, is 


4 they fail in their Proof. This is another Ob- 


W local; and they muſt prove it to be written in 


| Middleſex, where they have laid it, or elſe | 


jection, which as yet hath not been ſpoken to: 
That if there be a Proof of their Hand-wri- 7 
ting, yet there is no Proof where that Hand 
was written; and therefore they are not 


yet got ſo far, as to have it read — ** 2 


| Lords. 


Mr. Att. Gew: For that Brit: my Band — 


we ſay, This would have been as properly faid — 


after the Paper had been read, when they 
come to make Objections againſt our Proof, 
| by way of Defence: And, with E ang 


ir had been more proper then, than it is now: 


For what are we now doing? My Lord, we 
are proving that ſuch a Paper was ſubſeribed 
by my Lords the Biſhops; and Sir Fobn Ni- 


cCholas gives you an account, that he had it from 
his Majeſty at the Council: And that certainly 
is in the County of Middleſer; z and it will 


concern you to prove that it was written elſe- 

where. 

Mr. Serj. Pemberton. That's very well Mr. 
Altorney ; ſure you do not t think as you pou 

3 Mr. 
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Mr. Att. Gens Here is a, Paper, . 
and written by you, that Sir Jobn Nicholas ſays 
he had from his Majeſty: How he came by it; 
I ſuppoſe you will wil us by and by: : This is 
your Hand-writing, that I think we Neve pro- 
ved ſufficiently ; this is found in the County of 
Miadleſex : And you come and tell us, that we 
muſt prove that it was written in the County 
of Middleſex; and it is taken to be written 
where it was found, unleſs you prove the con- 
: * f , 
Mr. Serj. Pemberton. That 8 pretty Doctrine , 
: indeed, and very new. 23 
Mr. Soll. Gen. My Lord, here's an Ob- 
jection made too timely : We are now upon 
reading of this Paper ; and the Queſtion is, 


Whether it ſhall be read, or not be read? 


Surely we have given Evidence enough to in- 

| duce the Court to read it: And it is another 
Queſtion, that will come time enough after- | 
| erke, Where it was written? „ 
L. Ch. Just. Truly, I do not t think it was 
proper for you to ſtand upon the Place where i - 
was written as yet. S 
Mr. Serj. Levinz. When we are upon an 


: Information of a Fact in Middleſex, will you 
hear them give Evidence of A Fact in 27 ork- 


ſhire © 
Mr. Soll. . We are not to be 8 by 


| theſe Gentlemen; we are to be directed by the 
„ 

L. Ch. Fuſt. I think truly it is yet too early 
. to make this Objection. 8 


Mr. 
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Mr. Serj. Pemberton. Surely, my Lord, this 
is our time to oppoſe the reading of it, as not 
2 
Mr. Juſt. Powell. Mr. Sollicitor, 1 chink 


you * not ſufficiently proved this Paper to 
be ſubſcribed by my Lords the Biſhops. 


Mr. Soll. Gen. Not to read it, Sir? e 
Mr. Fuft. Powell. No, not to read it, it is 
too ſlender a Prodf for ſuch a Caſe : 1 grant 
= you, in Civil Actions a ſlender Proof is ſuffi- 
cient, to make out a Man's Hand, by a Let- 

W ter to a Tradeſman, or a Correſpondent, or 
the like; but in Criminal Cauſes (ſuch as this) 
tif ſuch a Proof be allowed, where is the Safety 
* of \ your Life or any Man's Life here? | 
Bm tr. Soll. Gen. We tell you a Caſe where 
tt was allowed; and that is Mr. Sidney's Caſe; 
a2 Caſe of Treaſon, and printed by Authority: 
* tell you nothing, but what was done t other 
5 3 
Ch. Fuſt. 1 tell you wha: 1 to it; 1 4 
_ think truly there is Proof enough to have it 
read: And I am not aſhamed nor afraid to ſay 
it; for I know I ſpeak with the Law: Say 
what you will of Criminal Cafes, and the Dan- 
ger of Peoples Lives; there were more Danger 
to the Government, if ſuch Proof were not al 
lowed to be good. — 
Mr. Fuft. Powell. I think, there i is no ai. Bs 
ger to the Government at all, in requiring good 
Proof againſt Offenders. 
I. Ch. Fuft. Here's my Lord Archbiſhop | 
and the Biſhop of St. Aleph, and my Lord of 
E. their Hands are promes 1 ; it is proved to- 


be 


1 they have ſeen with this very Paper, ſays the 


= them. i 
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be my Lord Archbiſhop” s Writing by Mr. 
3. and he proves my Lord of Ely's Hand 
by Compariſon, and ſo my Lord of St. Aſaph. 
Now, Brother Pemberton, there's an Anfwer 
to your Objection; it being proved that it is 
all my Lord Archbiſhop's Hand: Then they 
come and ſay, We'll prove the Hands of the 
| others by Compariſon : And for that they 
bring you Witneſſes, that ſay, They have re- 
ceived Letters from them, and ſeen their Hand- 
writing ſeveral times; and comparing what 


Wuneſs, I do believe it to be his Hand. Can 
there be a greater Evidence or a fuller? 
Mr. Serj. Pemberton. Admit it be a full Evi- 
dence againſt my Lord Archbiſhop, What's 


- that to the reſt * * There's no Evidence _ | 


Juſt. Ally bone. Brother Pemberton, as to : 
the Objection you make of comparing of 


Hands; it is an Objection indeed, I do agree; 


but then conſider the Inconvenience which you 
and Mr. Pollexfen do fo much inſiſt upon: If | 
a Man ſhould be accuſed. by Compariſon of 
Hands, where is he? He is in a lamentable 
Caſe; for his Hand may be ſo counterfeited, 
that he himſelf may not be able to diftinguiſh | 
it. But then you do not conſider where you are 
on the other Side: That may be an Odjection 


in Matters of Fact, that will have very little 


Weight, if compared and ſet all together. 
For, on the other fide, where ſhall the Go- 
vernment be, if I will make Libels, and tra- 
; duce che Government with Prudence and Dil- 
- 5 cretion, 


5 
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cretion, and all the Secrecy imaginable ? PII 


write my Libel by my ſelf, prove it as you 
can; that's a fatal Blot to the Government; 


and therefore the Caſe is not the ſame; nor 


is your Doctrine to paſs for current here, be- 


cauſe every Cale depends upon its own Fact. 


If I take upon me to ſwear I know your 


Hand, the Inducements are to my ſelf, how 


1 came to know it, fo as to ſwear. it:: 
' Knowledge depends on Circumſtances ; [ ſwear 


W that 1 know you, but yet I may be under a 


| Miſtake, for I can have my Knowledge of 


you no other way but from the Viſtbiliry of 


| you, and another Man may be ſo like you, 
that there is a poſſibility of my being miſtaken; 
but certainly, that is Evidence, "and good 
Evidence: Now here are ſeveral Gentlemen 8 
that ſwear as to my Lord Archbiſhop's Hand-. 
writing; I do agree, as to ſome of the others, 
that the Evidence. is not fo ſtrong; for what 
that Man ſaid, that he did believe it was ra- 
ther ſuch a Lord's Hand, than that which 
went before, or that which came after, it is of 
no weight at all, and ſo ſome of the others; 
but it is poſitively proved againſt my Lord 


Archbiſhop, and one or two more; ſo that 


that's enough to induce the reading of this 


Writing. 


her. 


Mr. uſt. Hillewsy. Good, my Lord, let 


me give my Opinion. 


T. Cb. Juſt. Ay, with all my Heart, Bro- 
Mr. Jul. Holloway. My Lord, I chink as 


this Cale is, there ought to be a more 
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ſtrong Proof, for certainly the Proof ought to 
be ſtronger and more certain in Criminal 
Matters than in Civil Matters; in Civil Mat- 
ters, we do go upon flight Proof, ſuch as the 
Compariſon of Hands, for proving a Deed, 
or a Witneſſes Name, and a very ſmall Proof | 
| will induce us to read it; but in Criminal Mat- 
= ters we. ought to be more ſtrict, and require 
HB poſitive and ſubſtantial Proof, that is fitting 
Þ for us to have in ſuch a Caſe; and without 
better Proof, 1 think it ought not to be 
0 = 
S Jul. You muſt g0 on to ſome other 
_ EE Proof, Mr. Sollicitor, tor the Court 1 is divided 
i their Opinions about this Proof. 2 
Mr. Soll. Gen. Then, my Lord, we ll | 
come to the Confeſſions of my Lords the Bi- 
ſhops, and I hope that will be believed * all 
Mankind. 1 
Mr. Att. Gen. Truly, my Lord, we did 
forbear that Evidence, and would not have 
proceeded this way, if we had had fair * 
on the other Side. - 
Siͤir Rob. Sawyer. Mr. Attorney, give us 
leave to ps our Clients all the Ways 
we can; I think we do nothing but what 
is fair; the Court you ſee is divided, there- 
fore we did not without reaſon inſiſt up- 
2 
L. Cb. Juſt. You muſt go on as you can, for 


they will put you upon it. 
Mr. Mit. Gen. Swear Mr. Blathwayt 
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12 Blathwayt ſworn. 


4 Mr. Soll. Gen. Pray hand the Writing to 

1M, . 
pe Writing ſhown to him.] 

Mr. Soll. Cen. Have you ſeen that Writing 


formerly, Sir? 


Mi. Blathway t. Yes, 8. 

Mr. Soll. Ons. What did you hear my Lord 

= Archbiſhop ſay about that Paper? 
Nr. Att. Cen. And the reſt of my Lords 3 


1 the Biſhops? 


Mr. Soll. Gen. Firſt we'll aſk as to my Lord 


Archbiſbop? Did he own it to be his Hand- 


2 T6 


writing? 


EY - Blathwey t. My Lord, 1 telivve this » 2 
1 be the Paper * my Lord Archbiſhop did 
| own to be ſubſcribed by him. 


Mr. Soll. Grew. When was it owned. by = 


RY 2 3 t. On the Council Day, | the 
eighth of this Month. N © 
Mr. Soll. Gen. Where was it owned? be- 


” ® cauſe we would*obviate that Objection of the 


County? = 
= DAY, * It was at the Council Table 
at Whitehall, © 
Mr. Soll. Cen. What ay you to the Biſhop of be 
St. Aſaph ? Did he own it? 
Mr. Blathwayt. Yes; all my Lords the Bi- 


Thops did own it. 


Mr Soll. Gen. Name them partclrly; 3 what 


fy you of the * of Ey? 
5 N 2 


OO 
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Mr. Blathwayt. In the ſame manner, my 
Lord. 
Mr. Soll. Gen. The Biſhop of Chicheſter | ? 
Mr. Blathwayt. In the ſame manner. 
Mr. Soll. Ges. The Biſhop of Bath and 
Wells ? 

Mr. Blathway t. Yes, my Lord. 

Mr. Soll. Gen The. Biſhop of Peterjo- 
rough ? 

Mr. Blathweyt. Yes, my Land: a 

Mr. Soll. Gen. And the Biſhop of Briſtol ? 2 

Mr. Blathwayt. Yes, my Lord. 

M. Soll. Gen. So; we have proved they all 
eg = 
. Holloway, Cou! d not this have been 

done at firſt, and ſaved all this Trouble? 

Siͤir Rob. Sawyer. Have you done with Mr. 

Blathwayt, Mr. Attorney, that we a aſk 

him ſome Queſtions? 1 

Mr. Att. Gen. Aſk him what you will. 
Mr. Serj. Pemberton. Pray, Mr. Blathway, 


upon what Occaſion did they own it; you are 
ſworn to tell the whole Truth ; pray tell all 


pour Knowledge, and the whole Confeſſion that 


: they made. 
Mr. Blathwayt. My Lord, I am called here 1 
by a Subpæna to anſwer on behalf of the King; 
my Lord, I am ready to do my Duty, and Il 
beg of your Lordſhip that you would pleaſe 
to tell me what is my Duty; for whatſoever 
1 ſhall anſwer 1 ſhall ſpeak the Truth in. 
Mr. Serj. Pemb. There is nothing deſired, 
but that 2 would ſpeak the Truth. 


2 | My 
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Mr. Blathwayt. My Lord, 1 am eaſily 


5 guided by your © Lordſhip what I ought to an- 
ſwer to. 


LA. Ch. Juſt. What is it you afk him, Bro- 
ther Pemberton ? 
Mr. Serj. Pemb. We delire Mr. Blathwayt 


to tell the "ok Diſcourſe that paſſed at the 


Council, when he ſays wy Lords the Biſhops 


owned this Paper. 


Mr. Soll. Gen, That's a very pretty thing 


indeed. 1 OT. 

LA. Ch. ift. Look you, Mr. Blathwayt, you — 
muſt anſwer them what they aſk you, unleſs it 

bean enſnaring Queſtion, and that the Court 

will take Care of. : 

MMM. Blathwayti. If your Lordſhip pleaſe to 
aſk me any Queſtion, I ſhall readily anſwer 
it. 


<4 


Id. Ch. Jul. Lou muſt anfoir them. 5 
Mr. Serj. Pemb. We aſk you upon what Oc- 


caſion they came to own their Hands? What 
Diſcourſe was made to them, and what they 
anſwered? 


Mr. Blathwayt. My Lord, I beg your: Lord- 


ſhip” s Directions. 


£4. Ch. Fuſt. Come, tell! it, 1 
Mr. Blathwayt. My Lord, the Occaſion 


was this; This Paper was read in Council, and 
I had the Honour to read it before the King, 


and it having been read before his Grace 2 
the Archbiſhop, and my Lords the Biſhops, 


they were aſked whether they did own that 


Ld and, my Lord, _ did own it. 


r 


* — 2 * * 4 * * A 1 
. 2 
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Sir Robert Keueper. Mr. Blathwayt, was that 
the firſt time that my Lords the Biſhops came 
in ? 

Mr. Blathwayt. Sir, I was not aſked that 
Queſtion. 

Ld. Ch. Juſt. What would you — Sir 
Robert Sauyer? 
Sir Rob. Sawyer. We would have an Ac- 3 
count what paſſed at the Council. 

LA. Ch. Fuft. Would you have all the Di- 
courſe betwixt the Council and my Lords the 
Biſhops? _ 

Mr. Serj. Pemb. All that relates to their Ac- 
cuſation, my Lord, their whole Confeſſion, 

and what was ſaid to them. | 
Mr. Gen. Att. Do you think, Mr. Serjeant 
that when we call © Fink, you are at Li- 


berty to examine him to 007 impertinent | 
thing ? | 


Mr. Sall. Gen. My. Lord, we deſire that 


they may only alk. reaſonable and Proper 1 


Weſtions. 


Mr. Serj. Pemb. Mr. Sollicitor, he is ſworn 
to anſwer and tel the whole Truth, and that” s | 


"> all we ask of him. 


Sir Rob. Sawyer. Sir, I will ask you a plain 


Queſtion upon your Oath; Did not my Lord | 


| Afchbiſhop, and the reſt of my Lords 1 


ſhops, at firſt refuſe to own it, or to anſwer 
Wh. cher it were their Hands or not? 

Mr. Soll. Gen. That is not a fair Queſtion, 
Sir Robert Sawyer ; 'tis a leading Queſtion. 
Mr. Serj. Pemb. Then I ask you in ſhort, 


what did they refule? I am ſure that is a fair 
Queſtion, 


Queſtion, for God forbid that any ſhould 
binder the King's Evidence from telling 
Truth. 


Sir Rob. Sawyer. And God forbid that half 


Evidence ſhould condemn any Man. 


Ua. Ch. Fuft. God forbid the Truth ſhould 
| be concealed any way. 
Mr. Serj. Pemb. Pray, Sir, when they were 
Füirſt asked, whether that was their Hands or 
not, ,what Anſwer did they give? 


Mr. Blathwayt. Sir, I have begged the Fa- 


vour of my Lords the Judges to tell me what 


I am to anſwer, and what — are proper 
for me to anſwer to. 


ILA. Cb. Juſt. You muſt ler any Queſti- 


ons that are not enſnaring Queſtions & 
Sir Rob. Sawyer. Mr. Blathwayt, you are 20 


upon your Oath to teltify the Truth. 
Mr. Blatbwayt. Sir, I am not acquainted ES 
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with the Methods of Law, I defire my Lords 
= the Judges would inſtru& me. 


Mr. Sup. Allybone. Anſwer to the Queſtion 
that they ask you. 
. CS. Jug. We obſave "wh they ak a 
you; we'll take Care that they asK you * 
but what they ſhould. 
— - Blathwayt 1 deſire the Queſtion may 


1 be repeated. T 
. Pemb. When they were firſt asked . 
if it were their Hands, what Anſwer did they 


give the King. 
Mr. Blathwayt. His Grice the Archbiſhop, 
5 * Lords the Biſhops, At firſt did not 
4 imme- 
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immediately anſwer whether the * were 
theirs or no. | 


Mr. Serj. Pemb. What did they ſay ? 

Mr. une. They ſaid they did humbly 
. if they were put to anſwer, no Advan- 
tage ſhould be taken againſt them. 


Mr. Serj. Pemb. What did they ſay farther 


at that time concerning * Majefty” s Plea- I 
3, al 


Mr. Soll. Gen. That's 2 leading Queſtion, 
Mir. Serjeant Pemberton, you cannot leave your 
way of leading Witneſſes. 
M. Serj. Pemb. It is a very ſtrange thing; 
if we ar a Queſtion that's general, that's 


, excepted to; if we ask any Queſtion in parti- | 


cular, then they find fault with us, that it is a 


leading Queſtion ; ſo that we can never ask a 


Queſtion that will pleaſe them. Pray, Mr. 
Blathwayt, what did they ſay concerning the 
King's Pleaſure, whether they would anſwer if 
- the King commanded them? _ | 
Mr. Serj. Trinder. How can it be material : 
what they ſaid? . I 
- _ Ch. Tuſt. It is material that it ſhould be 
asked, and that it ſhould be anſwered.  _ 

Mr. Serj. Levinz. You are to tell the whole 


1 5 5 Truth, Sr 3 Pray, tell us, what did my Lords | 
4 che Biſhops ſay about ſubmitting to the King's | 


Pleaſure : 3 
Mr. Soll. Gen. What is that to the Purpoſe ? 
Mr. Pollexfen. Mr. Sollicitor, his Oath ts to 
rell the Truth, and the whole Truth, and there- 
fore he muſt anſwer my Queſtion, : 


Hr 


Mr. Serj. Pemb. You are mighty loth, Mr. 
Sollicitor, to let us hear the Truth; IW 00 
not willingly lead him in any ching, and I 
cannot ſee that this is any leading Queſtion, 
unleſs his Qath be againſt Law, which ſays he 

is to tell the whole Truth. 
Mr. Att. Gen. My Lord, I do beg your 


1 Lordſhip's Favour of a Word in this thing: 
It is certain, if they ask any thing that ſhall 


take off the Evidence that was firſt given, that 
it is not true, I cannot oppoſe it; but if they 
ask Queſtions only to inflame, and to poſſeſs 


| People with fooliſh Notions, and ſtrong Con- , 


ceits, that is not to the Fact that we are now | 


crying . 


but that we do it. 


Sir Rob. Sawyer. 'Tis only! to have the Truth 


Mr. Serj. Pemb. There | is no Body hab thet 8 
will be inflamed, Mr. Attorney : I 1 asked 


= fair Queſtion, the Court has ruled it ſo. 


Mr. Blathwayt. ] ſhall readily anſwer any 
Queſtion that the Court thinks fit. f 
Mr. Serj. Pemb. Sir, by the Oath you bare 

taken y ou are to tell the whole Truth. 
„ Cb. Fuſt. Is he to tell you all that Was 
done at the Council-Board that Day? 
| Mr. Serj. Pemb. No, my Lord; only what 
| paſſed there about my Lords the Biſhops Con- 5 
0 Eon, the whole of that Matter. 
Mr. Blathwayt. There has been ſo much faid 
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between the * of the Queſtion and this _ 


dara that I defire i it may be repeated, that 1 
may know what to anſwer to. 


Mr. Serj. Pemb. ns you in n n. Sir, wha 


did 
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what Qu 


did my Lords the Biſhops ſay at the time of 
their appearing in, Council concerning the King's 
Pleafure, whether they ſhould anſwer or not ? 
Mr. Blathwayt. The firſt time my Lords 
the Biſhops came into Council, hs were 
asked the Queſtion whether they did own that 
Paper; they did immediately anſwer, They 
humbly 5" as they ſtood there Criminals, 
his Majeſty would not take Advantage againſt 
8 them, but however they would obey his Ma- 
jeſty's Command. 
Sir Rob. Sawyer. Were they commanded t to 
2 withdraw. 
Mr. Blathwayt. Yes, thereapd Trl they were 
commanded to withdraw, which they did. 
Mr. Serj. Pemb. When they came in again 
ueſtions were asked them? 7 


Mr. Blathwayt. They came in Sm times, 


more than twice, I have Reaſon to remark this, 


that they did fo ; Do you mean the ſecond time, 
Sir! 1 

— MM Serj. Pemb. Ye, Sir. 
Mr. * The ſecond time ey feer- 
ed unwilling to own the Paper. 


Sir Rob. Sawyer. And what 2 do che | 


third time.? 
Mr. Serj. "Po But firſt let us know what 
more was 3 the ſecond time. 
Sir Gee. Treby. How was that Unvillingneſ 
of theirs overcome ? 
Mr. Serj. Pemb. When they expreſt their un 
willingneſs what did they ſay farther? 

Mr. Blatbmayt. If I — right, they 
ſaid as they did the firſt time, they humbly 


hoped 
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1 hoped his Majeſty would not take Advantage 
| againſt them. 


Mr. Serj Penb. Then what did they ſay 
the third time? 

Sir Rob. Sawyer. Pray, were they asked 
whether they publiſhed it? 
Mr. Blathwayt. As to the publiſhing it, it 
was laid before them, and I think they 
were asked the Queſtion whether they pub: A 


EX liſhed it. 


| Unvillingneſs the ſecond rime, what 3 


Sir Rob, Sawyer, And what anſwer did they v7 
T make ? D , 
Mr. Blathway vt. I reminder his Grace, and 
my Lords the Biſhops, did not own they had 
publiſhed it, but they denied it. 
Sir Geo. Treby. her they — theit 


next? 


= the ſecond Atrendance. 


My. 
them? Was that all that was faid to them the 


Serj. Levinz_ But ir was fold to 


—_ fecond time ? 


Mr. Blathwayt. I have ſaid two things al- 


ready, that they were unwilling to anſwer, and 5 
that they denied the publiſhing. 


ILA. Cb. Fuſt. This is a ſtrange Uſage 'of a 


Mr. Blathwayt. They did withdraw. after e q 


Witneſs, to put him to tell every ching that 
Was ſaid. . 

3 Serj Pemb. 1 would ack you this Que- | 

fſtion, Sir, When they came in the ſecond 


time, whether they did deſire to know if it ; 
were his Majeſty's Command that Need ſhould 


own I.: ? 
Id. Ch. 


lf . 
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have been in, in all the Caſes of Criminals, 


fog? 


_ that Matter: 
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Ld. Ch. Juſt. That I muſt not permit 
to ask, Brother, that 1s to lead the Witneſs. 


Mr. Serj. Pemb. My Lord, he will not an- 


f ſwer general Queſtions - I have asked him all 


along — Queſtions, and I cannot get an 


anſwer from him to them. 


Mr. Blathwayt. 1 am ready to anſwer any 


| Queſtions that the Court thinks I ſhould an- 


| wer; I am not backward to anſwer according 
to my Duty. 


LA. Cb. Juſt. Let one e of you ask a Queſtion 


at a time, and not chop in one upon another. 


Mr. Soll. Gen. In all the Tryals that ever 1 


the King's Witneſſes uſed to be treated with 


Reſpect, and not to be fallen — in this 


W manner. 


L. cl. 70%. He mall be fure to have all 


Reſpe ct paid him. 


"Mr. Sol. Gen. He is in Office under the 


| Kin in, 


Mr. Sans. Pemb. 1 do not t think Mr. Blath- 


wayt does believe I would ſhew him any * 
reſpect, more than he would ſnew me. 


Mr. Att. Gen. I beg one Word, my Lord. 
JL. Cb. Fuſt. Mr. * What "do you | 


1. 4s. Gen. My Lord, 1 fag 1.do oppoſe 


tlie asking of this Queſtion, not but that every 


Man has a right to croſs examine a Witneſs, 
but if they ask ſuch a Queſtion, let them tell 
us what of they would make of it. — 


£4. Ch. Fl. Mr. Attorney-General, for 


Mr. 


5 Queſtion, but however it ſhall be anſwered. 
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Mr. Serj. Pemb. My Lord, if you pleaſe Pl 
give Mr. Attorney an Anſwer. | 
IA. Ch. Juſt. Brother Pemberton, I was 
ſpeaking to Mr. Attorney, and pray hear me, 
I will not ask you what uſe you'll make of the 
Queſtion you ask, but do you ask fair and re- 
gular Queſtions, and I'll take Care you ſhall 
have an Anſwer to them. 
Mr. Serj. Pemberton. 1 will deal plainly 
with the Court, and tell you what uſe we intend - 


to make of our Queſtion; if they anſwered 
under a Promiſe from his Majeſty, that it 


ſiſmould not be given in Evidence againſt them, 
I ho 9 they ſhall not take Advantage of it. 
Soll. Gen. I fay that is a very  unmannery 


Mr. Soll. Gen. My Lord, it is to put ſome- Y 


= thing upon. the King which | 1 dare hardly -Y 


name. 


* I, for the King, defire the Queſtion may be 


. Ch. uſt. We do not know what Anſwer 


will be made to it yet, but it does look like an 


odd kind of Queſtion, 
Mr. Soll. Gen. If Men will be ſo preſſing, 


5 moed. 


Sir Rob. Sawy yer. What do you mean, Mr. 


Sollicitor * 


mean, Sir; I deſire the Queſtion may be re- 
corded in Court. 


Mr. Serj. Pemberton. Record what you'will, 
I am not afraid of you, Mr. Sollicitor. 
Mr. Soll. Gen. Are you afraid of the Law? 


Mr. Soll. Gen. 1 aa. very well what 1 * 


Mr. Serj. Pemberton. No, nor of you neither. 
| L. Ch. 


206 The Trial of the Seven Biſhops. | 
IA. Cb. Juſt. Pray be quiet, Gentlemen. 
Mr. Att. Gen. Pray, Mr. Blathwayt, anſwer 
"iden there was any Promiſe made to my 


5 Lords the Biſhops from the King. 


Mr. Blathwayt. My Lord, I take the Que- 
ſtion to be, Whether the King was pleaſed. to 
make my Lords the Biſhops any Promiſe of 
not aking Advantage of what Anſwer | they 
made? 
A. Att. Cen. That i is the Queſtion. 1 
Mr. Blathwayt. As that Queſtion is tated, ” 
there was no ſuch made. 

IA. Ch. Fuſt. Look you, he tells you 1 | 
was no ſuch Promiſe made; there is an An- | 
ſwer to your Queſtion, Brother. 

Mr. Serj. Levinz. We made no ſuch. Que- 
flion; but the Queſtion I would ask is this -- | 

Mr. Soll. Gen. For the Satisfaction of the 
"Gone repeat what you {aid juſt now, Mr. Blath- 
el. 
Mr. Blathwayt. 1 take the Queſtion to be, 
Whether the King made any Promiſe ro my 
Lords the Biſhops, that no Advantage ſhould 
- be taken of what they ſaid? and I fay che King 
_ made no ſuch Promiſe. : 


Mr. Serj. Pemberton. We did not ask you 


the Queſtion, but we only told you what uſe : 
- we would have made of another Queſtion. 
Mr. Pollexfen. Mr. Blathwayt, I tee you 
can very well diſtinguiſh what Queſtions are 
to be anſwered ; 1 ask you in ſhort upon your 
| Oath, When they were firſt called in, what 
was ſaid to them, and what was anſwered by 


them? 5 
14. Ch. 
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LA. Ch. Juſt. Here has been a great deal of 
Wrangling, but this is a fair Queſtion, and may 


reduce us to order again; tel} us over again 


from the beginning what paſſed when my Noble 
Lords the Biſhops came in the firſt, ſecond, 
and third time, when they were examined a- 


N bout this Paper. 


Mr. Blatbwayt. My Lord, 1 ſhall comply | 
| with your Lordſkip's Directions, I apprehend 


I am to anſwer together concerning the firſt, 1 


ſecond, and third comings in of my Lords 
the Biſhops 1 into the Council. The 4 time, 


| (as I ſaid before) my Lords the Biſhops were 


unwilling to own the "Male, and did ſay they 


1 humbly hoped his Majeſty would not take Ad- 


vantage againſt them, but that they were ready 2 
to obey his Command. The ſecond time = 3 
were called in they did repeat it again, that 


they hoped his Majeſty would not take Advan- 


1 tage againſt them; after that there was mention 
made of the Paper being publiſhed, I remem- 


| ber my Lords the Biſhops laid TOP” had not : 


if publiſhed 1 it. 


Sir Rob. Sawyer. Is that all? 


XV.. At.. Cen. Lou have no mind to hear all 
1 1 n 
Lu. Cb. Fu. How do you expect to be 


| anſwered your Queſtions, if you interrupt 


them ? Go on, Mr. Blathwayt. 
Mr. Blathwayt. Sir, I ſaid laft, that they 
having prayed the King that no Advantage 
might be taken againſt them for what they 
ſhould ſay, there was mention made of the 
| Paper's s being publiſhed, and my Lords the 


Biſhops 4 
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Biſhops did ſay they had not publiſhed it; and 
his Grace my Lord Archbiſhop ſaid it was 
written with His own Hand, and that he had 
not made uſe of his Clerk. 


Sir Rob. Sawyer. Is that all you can remem- 
ber that paſſed at that time? 


Mr. Blathwayt. This is the Subſtance of what 
I remember. 
* Ch. Fuſt. Was this the third time? 
Ar. Blathwayt. No; that was the ſecond 
rime, my Lord. 
Mr. Pollexfen. If there be not 18 Order 
in this Evidence, my Lord, we ſhall not be 
able to obſerve any thing upon it. —Pray q 
what was done afterwards ? 4 


Mr. Blathwayt. My Lord me, upon 


their coming in, did require them to anſwer | 
whether they did own that Paper or not; my 
= Lords the Biſhops did own the Paper. 


Mr. Pollexfen. Do you remember in what 
Words or Expreſſions (8: Near as you can) they | 
| did own it ? 

Nr. Soll. Gen. Is this A Practice to be en- 
: dured ? ; 
Mr. Finch. Why, 1 may apprehend nd 
take that to be an Owning of ir * was 
1 I 
od. Soll. Mes, To not he 8 the manner 
of it, and almoſt the very Words? 
Mr. Serj. Levinz. We deſire nothing of him I 
but that he will tell us what Words they ſaid 
when they owned it. 

Mr. Blathwayt. It was the third time that 
25 they came in, that they owned it, 


Mr. Serj. = 


Al. Serj. Pemberton. Why, what did they 


1 


Mr. Blatbwayt. My Lord Chancellor re- 
quired them to anſwer, whether they owned ; 


the Paper or no. 


Mr. Scrj. Pemberton. What did they fay 
then? 


MM,. Blathway t. As near as I can remember, 
his Grace n+ my Lords the Biſhops did own 

meme. - 1 
Mr. Serj. Pemberton. What Words did they 5 


oyn it in: ; Tell the manner of it. 


Mr. Soll. Gen. What's this to the purpoſe 3 
Mr. Find hb. Mr. Blathwayt, Did yu take 5 
1 Notes of what paſſed there? ; 
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Mr. Blatbwayt. I anſwer, Sir, I did not be mn 
3 Notes, for 1 de the King at his Elbow, 


and did not take Notes; Mr. Finch, you know 


the manner of the ( 


ouncil in ſuch Caſes very 


ſuch an Expreſſion, In what Words they did 1 
own it, if you can remember? L 
Mr. Blathwayt. Sir, I have declared my Me- 


mory as well as I can; when the other Clerks 


come to be examined, if they can tell any 


more, let them. 
. Soll. Gen. But we will have no Diſcourſe 
to enflame the World; Did the King promiſe 
or declare that no Advantage ſhould be taken of 
their Confeſſion? 
L4. Ch. Juſt. 1 would aſk him that Que- 
ſtion, What was the manner that my Lord 
3 — — Chan- 


_ Ar. Att. Gen. Then vas you for the King; .- 
* — they ſhall not * the People by 
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Chancellor expreſsꝰ'd himfelf in to them, when 
they came in the third time ? 
Ar. Blathwayt. As ſoon {as my Lord Chan- 
cellor had raked them to — whether 
they owned that Paper, as well as I remember, 
his Grace took the Faper in his Hand, and 
it was handed over, or ſhewed, to my Lords 
the Biſhops, and they owned and declared fo, 
juſt as if they ſhould lay it before the Court, 
juſt ſo: ¶ Holding it forth to the Court.) I 
do not recolle& myſelf of all the Circum- 
| ſtances that paſſed, 1 only can tell you the 
Subſtance. == 6 
I. Soll. Cen. He does not remember what 8 
they ſaid particularly. 9 
Mr. Att. Gen. Mr. Saillicitor, 1 know well 
enough what they mean by the Queſtion ; I 
| know they would fain poſſeſs the World with 
a Belief that there was ſuch a Promiſe made 


7 1 1 1 them, and yet they are proſecuted notwithſtand- 
9 ing that Promiſe; therefore I do aſk you, Mr. 


Blathwayt, and for the King's Honour I muſt 
afk it, Did the King make any Promiſe or 
Declaration, that no Advantage | ſhould be 
taken, or uſe made of it? os By Tg 
Mr. Blathwayt. The King did not make 
any Promiſe or Declaration that no 2 : 
| ſhould be taken, or uſe made of it. 
Mr. Soll. Gen. He only put them upon it, 5 
whether they did own it or not. 
Mr. Att. Gen. I aſk you upon your Oath, 
Did my Lord Archbiſhop own 1t to be his 
Hand-writing ? 

Mr. 'Blathwayt. Yes, he did, and faid he 


writ. 
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writ it with his own Hand, and would not let 

his Clerk write it. 

Mr. Att. Gen. Did he own the whole to be 
his Hand-writing, or not? | 

MM. Blathwayt. Yes, he did. 

Mr. Att. Gen. Did every one of the aer 

own their Names ſubſcribed to it © 2 5 

Mr. Blatbwayt. Les. 

Mr. Soll. Gen. Then, my Lord, we pray 

now that it may be read. 

t ſuppoſe now they will be con- : 

tent it ſhould be read. 

Mr. Finch. If your Lordſhip pleaſe to favour 

me one Word, I think it cannot yet be read; N 
and my Obj ection is this: 

L. >. 7 1ſt. I chought you had a all 

= your Objeftions before, as to the 3 of N 

. it. 


3 are two Parts of this Information; the one is 
for conſulting and conſpiring to diminiſh the 


King's Royal Prerogative, and for that end 
they did make and write a ſeditious Libel; the 
other Part is, that they did publiſh this ſedi- 


Mr. Finch. Pray, my Lord, ſpare 1 us : Here 1 


tious Libel. We ire hitherto upon the firſt - 
Part, the making and writing of it; both Parts > 
| are local; until they have proved the making 


and writing of it to have been in Middleſex, it 4 
is not Evidence upon this Information. 


Mr. Soll. Gen. We have proved it written 
and publiſhed in Middleſex. 


Mr. Serj. Pemb. The contrivance and writing 
of a Libel is in itſelf Penal, and they may be 


puniſhed for 1 it, if they be found guilty: Now, 
0 2 — if 
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if they could give an undeniable Evidence con- 
cerning the publiſhing of it, that is nothing 
to this Point; but if they ſhould not give ſuch 
Evidence, or any Evidence at all of the Pub- 
lication, yet if it be proved that it was written 
and contrived by them, they would be guilty 
for ſo much, if it be a Libel; and this we ſay 
is local as well as all the reſt; and therefore we 
int upon it, that the writing and contriving 
muſt as well be proved to be in Middleſex, as 
the 2 for all is local. 
La. Ch. Juſt. There is no publiſhing yet 


proved. 
Mr. Serj. Levins. It is true, my Lord, here 
is nothing of a Publication yet, (with your 
| Lordſhip? s favour) for their Anſwer to his 
Majeſty in Council was, that they did not 
publiſh it; all that is ſaid yet, is, that they 
owned the Paper to be their Hand. My Lord, 
does the owning of that own that it was 
written in the County of Middleſex ? or, that 
it was contrived or made there? No ſurely, 
upon this Evidence the Place is clearly at 


large: My Lord, this might have been done 


in the County © of Surrey, or Somerſet, or any 
other County: Their Information is, That 
they did conſult and contrive to diminiſh the 
King's Prerogative at Weſtminſter in the County 
of Middleſex; and there they did write and 
cauſe to be written this Libel, and there they 
did publiſh it. Suppoſe it ſhould be granted 
that it is proved that this is the Archbiſhop's 
Hand-writing, and theſe are their Names to 


it, is there any one Evidence that any . 
0 
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of this was done in Middleſex? And, my 
Lord, that is the Thing they are to prove. 
Vr. Sommers. If your Lordſhip pleaſe, all 
Matters of Crime are ſo local, that if it be 
not proved to be done in the County where it 
is laid, the Party accuſed is as innocent, as if 
he never had done the thing; and, with ſub- 
miſſion, it is the very Point of the Informa- 
tion; that it be proved they are guilty of 
the Fact in the Place where it is laid to de N 
done. 
18 Jus. This is the ſame thing over 
and over again; but 1 am content to hear 
you, Mr. Sommers, at any time; I have told 
vou my Opinion about reading of the Paper | 
already, if you'll have it again you may. 0 
3 Mr. Pollixfen. Pray, good | my Lord, ſpare — 
"wy before it be read. —— 
Mr. Fuſt. Holloway Mr. Pollixfen, you have i | 
not yet had the Directions of the Court for the ; 2 
NY reading —_ = 
Mr. Att. Gen. My Lord, when this Paper i — 
read, which we pray it be, we will anſwer 
their Objections, but at preſent we ſay, they are 
out of time. 4 
Mr. Pollixſen. Good Lord, what A ſtrange 
thing is this! We object againſt the reading of 
it, and you'll anſwer us after it is read. 

Mr. Soll. Gen. Certainly, my Lord, we 
| Have done enough to prove that this is a Paper 
owned by them in the County of — 

and we pray it may be read. 

Mr. Soll. Gen. We ſubmit to your Rule. 


Oz 
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Mr. Pollixfen. If it be the Will of the 
"= I have nothing to ſay. 


Mr. Fuft. Powell. My Lord, the Contrivance 
and Publication are both Matters of Fact, and 

upon Iſſue joined the Jurors are Judges of the 

Fact, as it is laid in the Information; but how 
can they be Judges of a Matter of Fact done 
in another County? And it muſt be preſumed, i 
in favour of Innocence, not to be done in 


this County, but in * except they prove 
Mm 


M. Att. Gen. We are not yet ripe for ar- 
guing that Point. | 

Mr. Soll. Gen. We are ſpeaking only to the 
= Court now for the reading of this Paper, and 
the Jury are not Judges of that, whether the 
Paper ought to be read or no, that is meerl7 
a Matter of Law, and under the Direction of 
the Court; ; and therefore I pray, ſince it is 
now in your Lordſhip's Judgment, whether 
that Paper fhould be read, that you would pleaſe 
to order it to be read. 

ILA. Ch. Juſt. I can only give my own Opi- 
nion, let my Brothers giye theirs. 
Mr. Fuſt. Holloway. There is Nobody a : 
gainſt the reading of it, my Lord; I fop- 
poſe my Brother Pruell | is not inst its being 
; read. 

Mr. Juſt. Powell. But has ſay the King's 

Council muſt make it out fre, that the writing 

of it, and the conſpiring about it was in the 
County of Middleſex, or there can be no 
Jadgphotr, 0 muh as to read it. 


gr 4 4 : & . * : ; 9 6 4 — , 
: f 8 5 | ; ” | | 


Mr. | Pollixfen, My Lord, if 4 Objefion 
be ſaved to us, we ſhall not ſo much oppoſe 
the reading it, only we would not be ſurprized 
in Point of Time. 

Mr. Fuſt. Powell. Nay, if they conſent to 
the reading, we have no reaſon to hinder 
* 


1 Fuſt. Brother, J believe they know ” 
well enough what they have to * for their 
— le ha Paper be read, 


le lerk reads. +. 


„ 


The Humble Petition of Wil liam beute, ; 
EY * Canterbury — 


% 


7 Sir Rob. Sawyer. Read the whole eto: 
x Pray my Lord that the whole may be read. 
- | Read = Top firſt ; to whom it was directed. 5 
+ Ch. 70. Read the whole. | RES 


[Clerk 9 = 5 
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The bumble Petition of William Archbiſhop of 


—— —̃ ̃ — 


' their Churches Jour Majeſty's late Declaration = 


 Pratiice unqueſtionably Loyal; and having (to 
Her great Honour) been more than once publickly 


_ nor yet from any want of due Tenderneſs to ” Dif — 


that Matter ſhall be conſidered a ſettled in 


"A" K N N N 4 1 
a E 9 9 9 EY n r 4 — I" 
— | L ö * * , : : 18 4 * * * 
| "Ry * . N * 1.26.55 * EY eto ts 
by L 1 8 : 
n — * 5 


n 


To the King g's Moſt Excellent 
— Majelly, 


Canterbury, and of divers of the Suffragan 
Biſhops of that Province, now preſent with 
bim, in behalf of themſelves and others ef 
their abſent Brethren, and of the 0 ergy of 
_ their TeſpeBive Dioceſes, 


Humbly ſheweth ; 


THAT the great — they fat in chem- 2 


ſelves to the diſtributing and publiſhing in all 


fer Liberty of Conſcience, proceedeth neither from 
any want of Duty and Obedience to Your Majeſty, 
(eur Holy Mother, the Church of England, be- 


ing both in her Principles and in her conſtant 


acknowledged to be ſo by Your Gracious Majeſty) 


ſenters, in relation to whom they are willing to 
come to ſuch a Temper as ſhall be thought fit when 


Parliament and Convocation ; but, amongſt many 
ether Conſiderations, from this eſpecially, becauſe 
that Declaration is founded upon ſuch a Diſpen- 
fing Power, as bath been often declared illegal in 
Parliament, and particularly in the Years 166 4 
ä * 


and 1672, and in ibe beginning of Your Majeſty's 
. and is a Matter of ſo groat Moment and 
Conſequence to the whole Natian, both in Church 
and State, that Your Petitioners cannot in Pru- 
dence, Honour or Conſcience, ſo far make them- 
' ſelves Parties to it, as the Diſtribution of it all 
over the Nation, and the ſolemn Publication of 


the time of his Divine Sorvice, muſt amount to, 
in common and reaſonable C . 


Wur Petitioners therefore mf humbly and 
_ earneſtly beſeech Your Majeſty, that You 
ill be graciouſly pleaſed not to infiſt upon 
their Diſtributing and NE * Ma- 
Jol 5 nk Declaration. — 9 


bal ever Pray, c. 
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it once and again, even in God's Houſe, and in 


And) your Petitioners ( as in Du tound 4) — 


mY At. Gen. My Lord, we | ſhall kann our ” 


Evidence here, and hear what they can obje & 
- = 


Mr. Attorney? 
e Mr. Att. Gen. We leave it here for the pre- 
n Gen. The Gentlemen of the Jury 3 


N dein to ſee the Petition. 
L. Ch. Juſt. Shew it them. 

(The Petition was ſewn to the Fury. N 
Mr. Finch. But will you give no farther Evi- 
dence, Mr. Attorney! 2 


VA. 


Mr. Finch. be you no farther Evidence, _ » 
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Mr. Att. Gen. I tell you well leave it here, 
till we ſee what you ſay to it. 

Mr. Finch. There is nothing that we — 
ſay any thing to. 

Mr. Ait. Gen. Make your AA of it; j 
if it be nothing, we can have nothing. 


L. Ch. Fuft. "What fay you for the Defen- 
dants, Gentlemen! 2 


Mr. Finch. My Lord, in ſhort, we ſay that 
| hitherto they have totally failed, for they have 
not proved any Fact done by us in Mid- 
| dleſex, nor have my proved any Publication 
at all. 
_ a Robert Sawyer. They have giyen no Evi. 
A dence of any thing. ; 
.-.._ "La. Ch. Fab. Pray, Gentlemen, an o 
at once, and then we ſhall underſtand the bet- 


ter what we hear. 


HE Robert Sawyer. My Load. we fav. they 
have given no 3 of the Conſpiring, 
Writing, or Publiſhing in Middleſex ; nay, 
as to the Publication, there is none at all 
proved. 
. Finch. Here is no Proof of any Publi- 
cation, nor of the writing or making in Mid. 
dleſex 3 fo that there is no Proof at all againſt 1 
my Lords the Biſhops. 1 
I. Cb. Faft. You heard what Mr. Blathwayi E 
ſaid, they owned it in Middleſex. 
Mr. Finch. That is not a Publication ſure, or 
any Evidence where it was done. 
Mr. Serj. Levinz. — my Lord, that 
1 own in Middleſex, that I FBS a Man 


in 


„ 


rr 


in 2 orkfſbire, will that * me guilty in 
Middleſex „ 


Mr. Soll. Gen. But if you had ſtole a Horſe 


in Yorkſhire, and had that Horſe in M:ddleſex, 
and owned it, I doubt 1t would go hard with * 


you in 3 g 


Mr. Ait. Gen. Mr. Serjeant thinks he has 


put a very home Compariſon, but we ſhall 
ſhew how little ſignificant it is by and by. 


Mr. Serj. Levinz. My Lord, in the firſt 


place we inſiſt upon it; here is no Proof in 
| this Caſeat all, as to the doing any Fact at * _ 
in the County of Miadleſex. In the next place, „ 
this Information and Petition do not agree; 
for they have brought an Information, and ſet 
forth, That my Lords the Biſhops, under pre- 

| tence, of a Petition, did make a Libel, and 

they have ſet forth no Petition at all, all the 
1 Petitionary part is omitted : If I will take part 
of a Man's W ords, and not the whole, and 
make a Libel of that part, certainly that is 
very diſingenuous and injurious ; for that part 


that I omit may alter the Senſe of the whole. 


They here ought to ſer forth the Petition, with 
the Dr ection to the King, and the Prayer at 
the end, whereby it will appear what the 
whole is, and what was deſired by their Peti- , 
tion. Bur, my Lord, to make this Matter a 
little more clear, whatſoever they ſay of its be- 
ing my Lord Archbiſhop's Hand, we ſhall 


prove that if it were ſo, it could not be done in 
Middleſex; for we ſhall prove, that my Lord 


of Canterbury had not been in Aller for 
three or four Months before. 
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Sir Robert Sawyer. Pray let the Information 
be read, then you will ſee the Variance. 

Mr. Att. Gen. There is noc the latter part 
(we acknowledge) in the Information. 

Mr. Soll. Gen. There may be, and is, a fic 


Continetur, and there is no ' ObjeRtion | in tat 
at all. 


| that's — 
— Robert Sawyer. The Truth of i it is, this 
Information hm made a very deformed thing of 
tt, has left it neither Head nor Tail: They 
- ftile it a Petition, but it is without any Di- 
rection to any Body, and without any Prayer 
for any thing; and without thofe two it cannot 
be told what it i. 
M. Fuft. Allybone. Sir Robert Sawyer, if 1 
miſtake not, it is ſaid only under | ms of a 
Fetition. 3 
Sir Robert Sat yer. There may be more in 
the Paper "ag in the Information, and if all 
were in, one part might explain the other. 
Mr. Soll. Cen. So there may be more; and 
; 1 wonder to hear that Objection from Sir Ro- 
 bert Sawyer, who has exhibited ſo many Infor- 
mations for Libels in yew” taken out of 
Books. lg 
Mr. Recorder. All that we alledge i in the In- : 


La. Ch. Tut. It is fc Continetur, and © | 


Ku is contained in the Paper, and thats 


enough for our purpoſe; we are not bound to 
recite the whole. 


I. Cb. Just. Indeed 1 think it is no mate- 
rial Objection at al. 


My. 


4 | elſe. 
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Mr. Serj. Pemberton. Truly, I think, it is 
very 1 in this Caſe; here's a Petition 
that is preferred to his Majeſty; ; take the whole 
Petition together, and, ſay they, it is a reaſon- 
able Petition; chop off the Direction and the 
Prayer, and then here's nothing but the Body 
of a Petition, without beginning or ending. 
Or, if a Man will ſay any thing concerning 
dle King, and do it by way of Petition to 
| himſelf, that will alter the Caſe mightily, 
from a Paper ſpread about, that ſhould con 
| tain only the Body of a Petition, and nothing | 


. Sir Robert Sawyer. Pray read that part of 
the Information. 
Mr. Pollexfen. If ſo be there be an Informa- 


= | ry 


| tion, and that Information charges a Man with — | 
_ a pretended Petition, and the Evidence comes 


and proves a Petition, both top and bottom, 
that is not the Petition in the Information, for 
that lacking the proper Parts of a Petition, is 
called a pretended Petition, but tat which is 
proved 1 is a real one. 3 
Serj. Baldock. My Lord, there iS nothing in in 
this Objection, as this Record —_— —] 
Mr. Att. Gen. Pray, my Lord, give us leave 


to ſtate it on our ide, as they have done on 
theirs, and it will be the better underſtood up- 
on the reading: I hope it is not come to that 


paſs that they would have it; ſure theſe Gen- 
tlemen have not forgot altogether the Practice 
that has been ſo frequent in this Court. If 
there be an Information for a Libel, Is there 


ay thing more frequent than only to recite the 


material 


122 * > | 
* 
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material part ? Sure they may ſay, In ſuch 4 
Libel is contained /o and ſo, without 1 forth 
the whole Book. 
Mr. Soll. Gen. How many Tryals babe we 
had here, wherein there has been à Clauſe taken 
out of a Book; as particularly, Baxter's Bi- 
ble, and Jobnſon's Book, and all by Virtue of 
a fic Continetur ? | 
Mr. Finch. That comes not up to our Ob- 
woe A 
Mr. Juſt. Powell. Let us has the” Record 
8 read, "nd then we can judge of it. 
Sir Robert Sawyer. We Pray, Sir, the In. 
formation may be read. 
Mr. Au. Gen. We are here upon all Occa- 
| fions chopped in upon, and I do not know 
how they come to take this Liberty ; Tam ſure 
Other People had it not in former times, when 
theſe Gentlemen ſtood where we do; as ſoon as 
ever we offer to ſpeak, preſently there are two 
or three upon us. 
Ld. Ch. Juſt. Let me hear thaw: Mr. At. 
torney, make their Objection, and let the 
Record be read, and that will anſwer that 
Objection. 
Mr. An. Gen. My Lord, as for that other 
thing, they come 5 tell us we have ſet forth - 
a Petition, we ſay no ſuch thing : In the Infor- 
mation we ſay, you compoſed a certain Libel 
pretenſu Petitionis, in which are contained 
ſuch and ſuch Things; and no-] pray let is 


be read. +4 
Mr. Soll. Gen. Pray, = Lond, hear me 2 


little firſt, Take the Information as we have 


hid 
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11 it, and I believe there are twenty Preſi- 
dents that I could give you in an Inſtant of late 
Days practice: So was the Information againſt 
Mr. Baxter, ſo was the Information againſt 

Mr. Jobnſon, ſo was the Information againft 
Dr. Eades, and ſo was the Information againſt 
Sir Samuel Barnardiſton : They are all in this 
| Form, fic continetur; 1o that as for that Matter 
'we are well enough. But here's another 


ching (ſay they) You do not ſet out the Pe- 


tition-z we ſay, it is a Libel, and it is not the 


Name we rely on, but . is ſuch a Libel, 
ſo we in our In formation call it; if it be not a 
Libel, then are they very innocent; and whe- 
ther it be or no, is now in Judgment before 


your Lordſhip ; but if it be as we ſay, then it 


zs not the ſpeaking ill things in the Body of a 
Petition, and then giving it a good Title, and 

FJ concluding it with a good Prayer at the 
end of it; *tis not, I fay, any of theſe that 


will ſweeten this Crime, nor alter, or alleviate 


tat all; if there be that which is Seditious and 
Libellous in the Body of it, call the Paper 
what you will, and ſmooth it with a Preamble, 
or a Concluſion, that will not make it any — 
thing leſs a Libel: Theſe things are plain and 
manifeſt. We ſay there is ſuch a thing done, oe 
| : Libel made pretenſu Petitions, do you a call it 
| What you will; but we ſay, theſe and theſe 
things are a Libel upon the King and the Go- 


vernment. We have proved our Caſe, we 


have proved there was ſuch a Paper under their 
Hands; we have proved it was owned in Mid- 

: aleſex, and then we are 1n your Judgment, 
UB — —— whether 
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whether this be not Evidence ſufficient to con- 
vict the Defendants. 
IL. Ch. Fuft. But they do make an Objection 
about the Writing and Contriving of it, that 
it is not proved to be in Middleſex = 
Mr. Serj. Trinder. My Lord, our Informa- 
tion does not go with a continued Clauſe, that 
they framed a Libel vt ſeguitur in hæc verba, 
but we only ſay, they made a Libel pretenſu 
Petitionis; and then we ſay, In quo quidem | 
| Libells continetur, ſo and ſo; we do not tie our 
ſelves up to a particular Recital of all char s in 
the Paper. 
£. Cb. Fu ft. Read the Damned. 
[ Clerk reads] 
Tpfs iidem Willielmus Archiepiſcopus Can- 


tuarienſis, (and the reſt) dicto decimo oftavo die 


M aii, anno Regni dicti Domini Regis nunc quarto 
| fupraditts vi & armis, Sc. apud Weſtmonaſte- 
rium prædictum in Comitatu Middleſexiæ, præ- 


dif illicite malitioſe, ſeditioſe, & ſcandaloſe 


quoddam falſum fictum pernitioſum & ſeditio- 
ſum Libellum infcriptis de eodem Domino 
Rege & Regali Declaratione & - Ordine præ- 
dictis pretenſu Petitionis fabricaverunt compo- 
ſuerunt & ſcripſerunt & fabricari componi & 
fſcribi cauſaverunt, & eundem falſum fictum ma- 
litioſum, pernitioſum & ſeditioſum Libellum per 


ipſas predifos Willielmum Archiepiſcopum 


Cantuarienſem (and the reſt) manibus ſuis pro- 
 priis reſpectivè ſubſcriptum die anno & loco ul- 
timo mentionatis in præſentia dicti Domini 
Regis nunc vi & armis, &c. publicaverunt & 


Pablicari cauſaverunt: In quo quidem faiſo jitio 
: ma litioſo, f 


0. 
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waliti oſo, pernitioſo & ſeditioſo Libelle continetur. 
The humble Petition of, Sc.— — 

Mr. Serj. Levinz. It is quite nne thing; 
that which is produced from that which is in 
the Information, by this leaving out a part; 
for here is the Prayer omitted, and the Di- 


rection. | 
Mr. Soll. Gen. Then, my Lord, 1 think 


| there is nothing in the Cate but this mighty 
_ Objection of the County: And, ſays Mr. Ser- 


jeant Leoinz, if my Countryman confeſſes in 
this County that ke ſtole a Horſe in Yorkſhire, 


you ſhall not try him in London, but in York-. 
Hire, becauſe by his own Confeſſion the Fact is 


in another County. 


Mr. Sen. Levinz. 1 did not put the Cale = 
Mr. Soll. Cen. But take the Fakt of the Caſe 


as it is here, my Lord, the Biſhops come in 
Middleſex and own this Paper; my Lord 
Archbiſhop owns it to be his Writing, and the 
| reſt of the Biſhops own their Hands ; ; if they - 
had done as Mr. Særjeant's 7:7 k/ire Man did, 
and faid, We own we did Lis, but it was in 
the County of York; then it would have been 
| like the Cale that theſe Gentlemen put: But 
here we are in a plain Cate of ater Natwes * 
my Lord Archbiſhop comes here in Midaiejexs 
and owns that he writ che Pape, the other 
Biſhops they ſigned it; now it woes lie cer- = 
tainly in their Knowledge where this was done, 
and they ſhould have declared then; but 


they have owned it as their Paper, and 
M0. AY; LET 3 the 
5 * 
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the ſigning and writing of it, which is enough 


for us. 

Mr. Finch. 1 own this to be my Paper, 

therefore I writ it in the County of Middleſex SY 

Is that a Conſequence? | am very glad they | 

are no better at their Inferences. 

Mr. Soll. Gen. They have owned the thing 
in Middleſex that we inſiſt upon, and they have 
not owned it with any Qualification : if they 
had ſaid, it was dene in another County, then 

you muft have taken it to be as they faid it; 

then if they do not diſtinguiſh the Place of the 

Fact, your Lordſhip can only take it to be 
where they owned it, it would * ſuppoſed to 

be done in that Place; for when they owned 

the Fact, it will be ſuppoſed, if they do not 
fay where it was done, that it was done where 
they owned it, becauſe the King cannot tell 

where 1t was done : But the Evidence comes 
out of their own Mouths, they may give ſa- | 
tisfaction where it was done, for they know it; 
and till that be done, the Suppoſition is againſt 
them, that it was done in the Place where 
they owned it; and that is a plain Caſe where- 
ſoever a Man is to ſpeak of his own Fact. 

Indeed if I publiſh the Writing of another 
| Perſon which is Libellous, there there muſt 
be a particular Proof of the Place, becauſe it 

is not my own Fact; but if thoſe Lords pub- 

liſn a Libel that they make themſelves, it 15 

in their own Knowledge, and in their own. 

Power to tell where it was done, becauſe it 15 

_ their own Act and Deed. i is true, if my 

| Lords 


that was con- 


| Lords: had publiſhed a Paper 


trived by ſome of their Council, it had been 


ſome Excuſe, and they muſt have only ſuffered 
for that Publication in the Place ke 9/6 it was 
done; but they are here for Writing this 
they have owned in this County; and there - 


pore it lies upon them to prove it done elfe- 


where. There is another Objection, my Lord, 


"The Trial of the Seven Biſhops. 22 5 * g 


That here is no Evidence of a Publication; 


my Lord, I take it ta be a Publication in it 
ſelf; Is it poſſible for a Man to write a Libel? 
to ſet his Name? and part with it? and it 


coming to the Hands of the King, that this is 


not a Publication? It is not their ſaying, We 
did not publiſh it, that will excuſe them ; for, 
can there be a greater Publication in itſelf chan 


this, when Men have ſet their Hands to it, 


and owned their Names? What makes the Fact 5 


iin this Cafe ? If a Deed be denied to be faum 


of ſuch a one, what is the Proof of it, but 
ſetting the Hand and Seal, and the Delivery? 


| There is owning the Paper, and ſetting their 


Hands is a Publication in itſelf, and therefore 
they cannot make any ſuch Objection. My 
Lord, if there were occaſion, we have Autho- 


rities enough to this Purpoſe, and we will =” Do } 


them ſcope enough if they will argue this 


ter; and if they have any Evidence, we deſire 


to hear what they can ſay to ic. 
M.. Att. Gen. As for this Matter of Fact, 
my Lord, if I take it right, they do not con- 
— . the Publiſhing, but (ſay they) pray 
make it out, where it was written or compoſed; 


* eonfeſs this would be a Buſineſs worth the | 
P 2 3 While, 


__ 
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while; for all Perſons that act in this manner, 
and are concerned in making of Libels, to 
underſtand for their Advantage, no Man 
doubts in the Matter of Treaſon, but it is 
local; then put the Caſe a Man is found in 
M ddleſen with a treaſonable Paper in his 
Pocket, (I do not make a' Compariſon, as if 
this was ſuch a Paper, I hope I am not ſo un 
derſtood, but I only put it as a Cafe, and that 
the Law is fo, is beyond all Controverfy) then 
the Man is indicted. here in Miadleſex, for fra- 
ming and compoſing ſuch a treaſonable Libel, 
and he comes to be try'd, and (ſays he) pray 

prove where I made and compoſed it, for tho? 
you found it in my Pocket in the County of 
,” Middleſex, yet I might do it in the Comny of 
Perk; upon my word, this had been a very 5 
good Defence for Mr. Sidney, who was in- 
dicted, convicted, and attainted for making 2 


treaſonable Paper, which was found in his 


Study ; might not he have put the ſame Ob- - 
jection? Might not Mr. Sidney have ſaid, (it 
was great pity he did not underſtand it) Pray 
prove where I did 1 it, for 1 did it elſewhere 
than in this County.— 
Mr. Soll. Gen. He did fon it, Lesen bar : 
Mr. Att. Gen. Truly, my Lord, I would 
not hear any Anſwer given to this, for it 
would make the King in a very woful Caſe: 
Here is a Paper that is found in the County of 
Miadl ſex, and this is there owned by you to 
be written and ſubſcribed by you; pray do 
you p prove it that It was written elſewhere. 


A 
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Mr. Serj. Pemberten. My Lord, we will 
do it, we will be governed * Mr. — 
for once. EE 

Mr. Serj. Levine. We will prove that my 
Lord Archbiſhop was not in Middleſex in ſeven 
Months before; and truly 1 think Mr. Attor- 
ney's Cate of a Paper found about a Man, or in 
his Cuſtody, will not come up to our Cale ; 
for was this Paper found about us, lurely that 
is not pretended. 
Mr. Serj. Pemberton. Your Lordſhip ſces by 
the very frame of the Petition, that this Peti- 
tion which they call a Libel was made after the 


King's Order concerning reading this Decla- 


ration: Now we ſhall prove that my Lord 
| Archbiſh p, whoſe Hand-writing they prove 
this to be, was not out from Lambeth Houle in 
two VM onths en., nor till he was before the 
Council. no | 
-- ſo Rob. Sawyer. Which was long after that 
time when it was made. 
Mr. Serj. Pemberton. 80 that thi s cannot be 
written in the County of Middleſex — 


Call Francis op aaa URS —Mr. Nicholls was 5 


ſworn. | 
Sir Rob. Sawyer. Do you remember the 18th 3 
of May laſt? 8 
..- 20 "Nicholls. Yes, Sir. 
Sir Rob. Sawyer. Pray how was it with my 
Lord Archbiſtop of Canterbury at that time, 
and before that, did he go abroad? 
Mr. Nichoils. My Lord, I am very ſure chat 


my Lord his Grace of Canterbury, —— 


have ſeryved in his Bed- Chamber theſe ſeven 
1 Tears, 
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Tears, —_— out of the Gate of Lam- 
beth Houſe fince Michaelmas laſt. N 
Sir Robert Sawyer. Till when, Mr. Ni- 
obolls ? 

Mr. Nicholls. Not till the time when he was 
ſummoned before the Council. 

Mr. Serj. Pemberton. Now I hope we have 


given them a full Proof that! it could not be1 in 
Midaleſenv. 


1 


——Call Thomas Ru. N E 
Mr. Smith was not examined. : 
Mr. Finch. Truly, my Lord, I think that 
what we have proved, or what Proof we fur- 
ther offer of my Lord of Canterbury's not be- 


ing in Middleſex for ſo long a time, is ex abun- 


danti, and we need it not; for with humble 
- Submiſſion, in Point of Law, it is incvmbent 


| upon them that are to prove the Charge | in the 


Information, to prove where it was done; 

becauſe the Locality of it is part of the thing, 

they ought to prove it; in its Nature it is lo- 
cal, there is a Place aſſigned i in the Information, 


and unleſs they prove it was done in the Place 


that they laid, they have not proved the Charge 
in the Information. Now, my Lord, they 


have not made any Proof of that, ard for 


proof of Publication, I think they have offered 
none to your Lordſhip, they never did call it 
ſo yet, and truly I never did hear or know 
that the owning of their Hands at the Coun- 
cil was a Publication of a Libel ; it is owning. 

the Writing, but it is not an owning where 
the Writing was made but where 1t was 


written, and where it was made, is of neceſ- |} 


iy 
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ſity to be proved; before the Charge upon a 
Record, in a Court of Juſtice, can be ſaid to 
be made out, it is a local Charge, and in Ju- 


ſtice the Locality muit be proved, or the In- 
formation fails: My Lord, they have offered 
no Proof to it, and they have not gone to the 


| ſecond part of the Information, for as to the ; 


Publication of it, there is not* a tittle of 
Proof offered, but only the owning of their 
_ Hands upon their Examination at the Council, 
and no Man did ever yet think that anſwering 
2 Queſtion, and owning a Paper at the Council- 


1 Table, upon a Queſtion put by the King him- , 


| ſelf was a Publication of a Libel. 


Mr. Serjeant Baldock. Pray, my Lord, bear 5 
me a Word to that; though the thing be never 


ſo local, yet there muſt be ſome Place where _ 

thing that was done, was done: Then if nos 

thing elſe appears but what was done in Weſt _ 
minſter, in the County of Mzadleſex, unleſs + 


they ſhew the contrary, that muſt be the very 


Place where it was done. 


Mr. Soll. Gen. Here is a great deal of Pre- 


varication in this Matter, and I would obſerve 


to your Lordſhip how they do uſe the Court il 
in it. Pray, my Lord, What is it we are 


upon ? We are proving chat theſe ſeven Lords = 
the Biſhops ſigned this Paper; and [ think we 


have proved it ſufficiently out of their own 
Mouths : But, ſay they, it was not ſigned in 
the County of Midaleſex, but in the County of 


Surrey. Al this is but Imagination, and they 


would have the Court to imagine it too; For 
how de they prove it? They would have your 
1 7 5 Lord- 


£32 The Trial 73 the 8 Bj 2 


Lordſhip and the Jury believe that it was ſign⸗ 
ed elſewhere, becauſe my Lord Archbiſhop 


has not been out of his Hou! 'e in ſome Months 


before; it is all but Inference, and Argument, 
and Imagination. But ftill, Gentlemen, do 
you anſwer what I objected co you! Docs it not 
lie in their Power to ſhew where it was ſigned? 
Here are fix more, beſides the Archbiſhop, 


Where was it ſigned by them? Here are ſix of 


the Biſhops, chat it does not appear where 
they 3 it; but they confels at Mbite- 
1 in Middle ſex, that they did ſet their 
Hands — 5 
M.. Serj. Levin. Ay, they did and what 
then? . M 
M.. Soll. Cen. Ar, and ay too; i. they 
did ſo, the Preſumption and common In- 
tendment upon ſuck Evidence is, That it was 
done in the Place where it was owned; and 
the rather, for tl that Reaſon that I ſaid before, 
That it lies in cheir Knowledge, and therefore 
it is incumbent upon them to prove, That it 
was not in the County of Middleſex : So that 
this Objection I take rather to be an Invention 


of the Council than the Truth of the Fact, 
becauſe they that can make this out, do not. 


And as to what they ſay of my Lord Arch- 
biſhop, That he has not * out of Doors for 
ſo long, who can prove ſuch a thing? Cer- 
tainly my Lord was able to come, for any 
thing that appears; he has been here twice, 
and he was able to come to the Council Board : 
But when all is done, my Lord Archbiſhop is 
cegain] ! able to put this Matter out of ——_ | 
ow 


* 
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for he may eaſily prove it, if the Fact be ſo, 
and that will ſatisfy the Court and every Body, 
That it was ſigned by him at Lambeth; if he 


deſigns to deal ſincerely with your —— 
and he Cou-t, and the Jury; but certainly it 


is not to be proved by a Circumſtance, ſuch a 


one as this is, but he ought to give your Lord- 
ſhp and the Jury ſatisfaQtion about this Fact: 
He ought to tay, Tis true, I did fign it, but 

it was at Lambeth Houſe ; ; that indeed would 
be a downr ght Stroke to us: But to go upon 


a Suppoſition, That becauſe my Lord Arch- 4 


bilbop was not out of his Houſe for ſo long 


together, therefore they are all not Guilty, is 


a very hard and foreign Inference. My Lord, 
therc's another Matter that they in ſiſt upon, 


and that is about the Publication; that is as 
5 plain as any thing can be, that here is a full 


Proof of a Publication, for if the Paper be I 


Libellous, where: ever that Paper is, that is a 


Publiſhing, where ever the Paper travels, 3 


far ſoever it goes, it is a Publication of it by 
theſe Perſons that ſigned it: 1 believe no Body 


thinks that this ſhould fly into the King's Hand, 
but ſome body brought it ro him; and. cer- 


tainly, my Lord, if your Opinion ſhould be, 
that this Paper is Libelious, then where-ever f 
it is, it is a Publiſhing, which is our Offence: 
vVhere- ever it 5 en it is a Publication; for 
there is the Miſtake of theſe Gentlemen, they 

fancy, that unleſs there was a publick Deli- 
very of this Paper abroad, nothing can be a 

N but I rely upon it, they * 


their Names to it, made it their Paper; and 
Where 


formed by themſelves, and no Body will believe, 
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where-ever it was afterwards found, that did 
follow the Paper where-ever it went, and was 


a Publication of it; it was in their Power, be- 
ing their own Contrivance ; it was made and 


when it was their own Hands that they 


put 
do it, that any Body elſe could have any Power 
_ _ over it; for ought appears, no Body elſe was 


at work about it, and when there were ſo many 


Learned Prelates that had ſigned ſuch a Paper, 


no one can believe they would let it go out of 


their Hands, but by their Conſent and Directi- 


5 on: Is not this a WA of the Publiſhing ? Do I 


they give your Lordſhips any Evidence that 


| they had ſtifled this Paper? If they had lo |} 
, p they had ſaid ſomething, but will any 


Body believe that this ſhould be done in vain? 1 


| 4 a thing as this ſhould be done to no End and 


Purpoſe ? Why a Paper ſhould be framed that 
rails at the King? s two Declarations? Why a 


1 Paper that gives Reaſons why they could not 
read it in their Churches, and ſigned with 

4 | ſuch Solemnity by all theſe Noble Lords, we 
ſubmit this to you in point of Law, and the | 


Law is plain in it, that if this Paper be Libel- 
lous, and it is found in the County of Middle- 
ſer, there is a Publication of that Libel. I 
ſhall mention to your Lordſhip that Caſe of 
Williams, which is reported in the Second 
Part of Rolls's Reports, Mr. Finch made uſe 
of it in the Caſe of Sidney; it was the great 
Caſe relied upon, and that guided and go- 


verned that Caſe (as * from the 
Verdict 


cg any Body aſſign a Reaſon why ſo ſolemn _ 
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Verdict and Judgment that was given in it. 
This Caſe was 15 Jacobi. It ſeems Williams 


was a Barriſter of the Inner Temple, and it 
ſeems being an high Catholick for Opinion and 


Judgment, he was expelled the Houſe, and he 


being fo expelled (being a fort of a Virtuoſo) 


BY wrote a Book called Balzan's Aſs, and therein 


= makes uſe of the Prophecy of the Prophet 


Daniel, and he makes Application of it ac- 


cording to his own particular Fancy. He 


. writes there, That this World was near at an 


the laſt; and that certainly we had the m_ 
Prince that ever was in the World; when he 


this ſhould happen to the King, and fo what 


end; and he ſaid, Thoſe ill Days were come 


that that Prophecy had ſpoken of, and be- 1 


cauſe of the Impurity of Prince, and Prieſt, 


and People, and other things that happened, 


thoſe were the worſt of Days, and therefore * | 


wrote this Book, what does he do: J He was | 
a little more cloſe than my Lords the Biſhops, 


and pins it up, or ſeals it up, and it was : 


brought to the King; and what is this more 


than the Caſe before your Lordſhip ? They inn 
deed Rays I do this by way of Advice to the. 


King; (, ſaid he, I do this by way of Ad- 


vice to bk King, for Gad forbid ie any of | 


he docs was by way of Advice, and he prayed 
_ God t vert it from him. Here was as good 


a Pray: -r as there is in this Paper; and there 
was good Deſign ; he made uſe of the Pro- 


pet Daniel, and applied his Words. Well, 


what was done upon it? This was never pub- 
liſhed 3 for the — was s before the Court, 
Whe⸗ 
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Whether this Sealing of it up, and not deli- 


vering it to any other Body were a Publication; 


they did not value the Delivery of it to the 
Prince, but it was proved he Writ it, and that 


made it Treaſon. My Lord, we have Caſes 


enough in my Lord Hobart for this Matter, Sir 


| Baptiſt Hicks s Cafe, and my Lady Hatton's 


Caſe, there was only a Letter ſealed up and de- 


| livered to the Party. 


I. Ch. Juſt. You need not trouble your ſelf 


about that, Mr. Sollicitor. 


Mr. Soll. Gen. If the Caſe then be thus, 4 4 


cake i it, it will turn upon this Fact; they have 
given your Lordſhip no Proof where this Paper 
was Signed by them; here are ſeven Perſons 
that had a hand in it, and here is only one 
Perſon whom they have inſiſted on to be 
_ infirm, and kept his Houſe for a great while 
together. We lay the Publiſhing follows the 
Libel where-ever it goes; the Libel is in the 
County 
in the County of Middleſex, and they did not 
diſtinguiſh =— it was done. Then if they 
| will not diſtinguiſh upon the Evidence, no 
Man ought to diſtinguiſh, but ought to pre- 
ſume it was done in chat Place here they 


owned it. 


of Middleſex, they have confeſſed it 


Mr. Att. Gen. 1 did not t apprehend we were : 


got fo far, that they e us in the Pub- 


lication. 


Sir Rob. Sawyer. Yes we did, for you have 


given no Evidence of it. 


Ar. Att. Gen. Surely, my Lord, for that 


We have given a ſufficient Evidence, and they 
have 


have given ſome Proof of it, as to my Lord 
Archbiſhop; that becauſe he had not been 
from Lambeth, therefore he did not publiſh, 
nor could cauſe it to be publiſhed ; for your 
Lordſhip ſees by this Information, they are not 
only to anſwer the Publicavit, but alſo the 
Publicari cauſavit; for do you doubt, Gentle- 
men of the Law in this Caſe, that if I com- 
poſe a Libel in Surry, for example, and fend a 
Perſon into Middleſex, J am not guilty of the 
Publiſhing? 
 _ Sir Rob. Sawyer. That IS not your Caſe, Mr. 
Attorney. r 
Mr. Finch. That were clear if 3 it were fo, 
; but | it is not ſo. 
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Mr. Au. Gen. My Lord Archbiſhop's Caſe = 


| Ggnifies nothing, if we ſhew it was publiſhed 
in | Middleſex, and you give no Evidence to the 


| contrary but it might be there; and J am ſure 


| as to the reſt of my Lords the Biſhops, there 


is no Evidence at all given. Here is a Petition 


that we ſay is a Libel, they (it may be) will 

make that a Queſtion; this is delivered to the 
King's own Hand in the County of Middleſex, 
and there are as many Caſes as any one Man 
can name, that this amounts to a Publication 
by the Party; for if I ſend a Letter by the 
| Poſt ſealed, that no Body can fee but the Party 


| himſelf, and he that writ it, it is adjudged over 
and over again, it is a Libel. 

Mr. Jul. Pawel. That you need not Ln 
Mr. Attorney, for that's the Caſe of Villiams 


of Eſſex; but how do you wy it to the Cale 
Now before us ? 


7 Mr. | 
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Roth i in Hobart, and likewiſe the Caſe 


Mr. Att. Gen. That's an Anſwer to — 
Objection as to the Publication. | 
Nr. Juſt. Powel. But what ſay you to the 
firſt part, you have not proved that it was 


written in Middleſex. 
Mr. Att. Gen. There is the Caſe of Barrow J 


of Sir Baptiſt Hicks, which is reported in Ho- 
bart and Popham; and in Popham, towards 
the end of the Caſe, there is a remarkable 
Paſſage. Says that Caſe, If it ſhould not be 
- puniſhable at the Suit of the King, there would 
be no Remedy; for the Party cannot bring an 


Action, becauſe he can be no Witneſs for him- 
ſelf, and it is only known betwixt them two ; 


but a Witneſs for the King he may be, to 
prove his own Receipt of the Letter, and the 
Party's Hand. i - 
4 "Me. Juſt. Powel. You need not labour that 
Point, P1I tell you, Mr. Attorney; for the Law 
z very clear in that Point, I think, if you being 


it home to your Caſe. 


Mr. Att. Gen. Then here? s the Caſe in ſhort, 
my Lord, That my Lords the Biſhops have 
| cauſed to be made and written this Petition ; 


they are made Parties to it by ſetting their 


Names, and this is a continued Act; whatſo- - 
ever is written there, is my Lord Archbiſhop's 
Writing, where-ever it goes; as I'll put you a 
Caſe that's very well known. If I take away 
Goods from a Man in the County of Cumber- 
land, and I am found with them in the County 
of Miadleſex, it is a continued Act, and makes 
all but one Felony, and I ſhall be tried here in 

N 22 


prove his Conſent, 
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Middleſes for it : If a Man write a thing in 


one County, and it is ſent and diſperſed in an- 
other County, that ſtil] continues to be his 
Fact, (though it may be) the firſt part was not 

in the ſame County with the other; but ſuppoſe 
all this while that part ſhould not affect my 
Lord of Canterbury, the cauſing it to be pub- 


liſhed does. 


Mr. Fuſs. Wust Do you think, Mr. Attor- 
ney, that Writing in one County is ſuch a 


continued Act, that he ay Gs laid to write it 
in another County ? — 
Mr. Att. Gen. Sir, I take it, where there's 
complicated Crime of Writing and Publiſhing 
| a Libel, and the beginning of it is in one 
County, and the carrying it on is in another, - 
that is a continued Act, and may be tried in 
either County. > 
Re... Ch. Tuft. It! is all one AR of Libelling as 5 


"Mb. Jul.  Hollowsy. Jn Cats of Felon ths 


| fo, taking in one County, and being found _ 


with the Goods in another, it is Felony in . 


either County. — 
Mr. Fuſt. Powel. But in that Caſe they are 
two Felonies; for it is Robbery in the one 
County, and but bare Felony in the other. 


Mr. Sol. Gen. Suppoſe that my Lords the 
Biſhops figned this Paper in another County, 


and my Lord Archbiſhop. conſents to have it 


tent into Mzdaleſex ; Is not this a cauſing it to 
be publiſhed in another County ? 


"Mr. Fuſt. Pawel, Yes, it may be, if you 


| Mr. 
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M. oll. Cen. Then ſuppoſe further, which 
may very well conſiſt with my Lord Arch- 
biſhop's Evidence, of his not being out of 
Lambeth in fo long time, the Biſhops might 
ſign it in Miduleſex, or it may be in chat 
Place; and then they carry it by my Lord's 
Conſent over hither, into this County; Is not 


this a cauſing it to be publiſhed! ? The Deliverß 
with his Conſent certainly is a Proof of that, 
for our Information goes two ways, For Mak- 
ing, Contriving, Writing and Publiſhing, 
that's one: And then, For cauſing it to be 
Made, Contrived and Publiſhed; "that's. the 
other: And if I prove that he cauſed it to 
= 2 publiſhed, he may be found guilty as to 
that part, and not guilry as to the other; 
for the Information is not ſo entire, but that 
the King has his Choice; if the Archbiſhop 
had not figned 1 it, or written it; but had cauſed 


it to be publiſhed, he may be found guilty of 
ſo much: But if he be guilty of any other of 


theſe things, it is enough; and if he be 
guilty of none of the other things laid in 
the Information; yet if he be guilty of cau- 
ſing it to be publiſned, by his conſenting that 
the reſt of the Biſhops ſhould do it, that wil! 
be enough to maintain this Information. "I 
Then, my Lord, is there any Evidence brought 


againſt what we have prov*d, That he did not 
Conſent ? 
Mr. 7uft. 


Poet. But where was this Conſent 


| of his given, Mr. Sollicitor? 


Mr. Soll. Gen. Pray, good Sir, give me your 1 
Favour, I think I am in a Plain Cale, 


Mr. 
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Mr. Serj. Pemberton. So you are truly, 

Mr. Soll Gen. Why, good Sir, you ought 
to make out the Locality, if you'll. take Ad- 
vantage of it. 

Mr. Serj. Pemberton. That's very well in- 
deed; this 1s the firſt time Jever heard that 
Doctrine. 
. Soll. Cen. 1 help that, but cer- 
| tainly the Law is plain, we have proved there 

was ſuch a Fact as this done; z and they do not 


geo about to prove that it was done elſewhere 


than where we have laid it; for if they did, 


their Witneſſes would be croſs examined by 


us; and then we know what would become of 


than, then the Truth of the Matter would 


= come out : Therefore I would make all this 


conſtare. The Archbiſhop might be at ä | 
beth, and yer guilty in Middleſex, by his Con- 


currence with what was done in Middleſex : 
And, I ſay, my Lord, this is natural, upon 
the ou bl that hes been given, 13 
when they were interrogated at the Council, 


and confeſſed the Paper to be theirs, they 


made no ſuch Explanation of their Confeſſion, 


of which they can make any Advantage in 


their Defence. Here has been no Body pro- 


| duced that proves any thing to be done out 


of Middleſex ; ſo that ſtill if he's guilty of 
2 Fact proved, he muſt be guilty 1 in Middle- 
ex 
Serj. Baldock. And it does not appear, in this 
Cafe, but that my Lord Archbiſhop might write 
the ſame thing in Middleſex, tho he was at 
Lambeth ſo long as the Witneſs i ſpeaks of. 
No, XVI. r Mr. 


7 
— 
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Mr. Fuft. Powel, How do you make out 


that, Brother ? 


Serj. Baldock. He might do it when he came 


over to the Council. 


Sir Rob. Sawyer, He muſt doi It after it was 
preſented. 


Serj. Baldocł. Might he not * ſo long 
: here on] this fide the Water, as to make ſuch 


a ſhort thing as this, before it was deli- 
vered ? Half a Quarter of an Hour would have 


done it. 


ILA. Ch. Juſt. That's a thing not to be 
preſumed, Brother, eſpecially he is pro- 
ved not to have been in 3 for ſo long 


together. 


Sir Rob. Sau er. Mr. Serjeant is mightily 
miſtaken, fe it is not pretended, That it 
Was delivered at the time when the Archbiſhop, 

and my Lords the Biſhops, were before the 1 


: Sell 


Mr. nnn ber the” Making 2 ; 


Contriving, or the Publiſhing of this Libel 


will do upon this Information, for they ſhall 
be taken to be one continued complicated Act; 
and then the Party may be try'd in either 


of the Counties, as the King vill; as in the 


Caſe of Treaſon it has been over and over 
again adjudged: That if a Man does one 


Act of Trees in one County, and after- 
wards goes into another County, and does 
another Act of Treaſon, the Jury of either of 
the Counties may 'enquire of the Fact done 
in the other. If they then ſhould take thoſe 


two as feveral * they were ſeveral Of- 


fences, 


f * 
* * „ * 0 — 8 
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fences, and they may be found guilty of the 
one, and acquitted of the other; but if they 
are taken as one continued Act, they are but 


one Offence, and the Jury of either County 
may try it. If then, in this Caſe, the Jury of 


| this County may take notice of the Publication, 
which was here, as certainly they may, if they 


will agree, as the Law certainly is, That the 
Writing of a Letter will be a ſufficient Publi- 
cation, if the Matter be Libellous. And 


there are multitudes of Preſidents for that; 


and that the bare ſetting of a Man's Hand has 
been adjudged to be a Publication: Then give 
me leave, my Lord, to bring it to a ſimilar 
Caſe : Suppoſe a Man write a ſcandalous Letter 


from London, to a Judge or Magiſtrate in L 


Exeter; and ſends it by the Poſt, and the 


Letter is received from the Poſt at 1 mo 


there opened; Would any Man make a Que- 
ſtion whether the Gentleman that ſent the Let- 
ter may not be indifted and proſecuted for a 
| Libel at Exeter, where the Libel was re- 
ceived ? 
Mr. Fuft. Powel. There? s no queſlion of chat, f 
Mr. Recorder; that comes not home to the 
Fact in our Caſe, undoubtedly in the Caſe that 
you put, the Law is as you faid, bur it is far 
different from this Caſe. 3 
Ld. Ch. Fuſt. There's no Body oppoſes the 
Publication, but the framing of it, where it 
was made. 
Mr. Recorder. Suppoſing then the Party 
were at Exeter, and he were interrogated before 


the Magiſtrate, Whether that were his Hand 
— or 
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or no ? And if he ſhould own it to be his 


_ z can any Body doubt whether his own- 


ing that to be his Hand would be a ſufficient 
Evidence to prove a Publication? 
Mr. Juſt. Powel. But is that gny Evidence 


where it was Written? Or if it be not proved 


that it was received at Excer, would that be a 
Proof of a Publication at Exeter ? 
L. Ch. Juſt. 7 do not deny the Publica- | 


: 4 


Sir Rob. Sawyer. We do deny that there 


was any Publication; and they have . no 
Place where it was 3 


Mr. Soll. Gen. My Lord, we are not for 
turning my Lords the Biſhops out of the way 


of Proof, that is uſual in ſuch Caſes ; let them 


take it if they will, That this was contrived 


N and made in ä But can they publiſh it 


in Middleſex, without committing an Offence? 


And that is it we ſtand upon: We are not for 
| laying a greater Load upon my Lords the Bi- 
ſhops than our Proof will anſwer. 


Sir Rob. Sawyer. We thank you for your | | 
Compliment, Mr. Sollicitor. | 
Mr. Soll. Gen. Is this a fair way, of inter- 
rupting us when we are ſpeaking ? Durſt any 
one have ſerved you ſo when you were in the 


King's Service? We would make our Duty as 


eaſy as we can to my Lords the Biſhops; and it 
may be eaſier than other Men would have made 
it. But, my Lord, let it be a doubtful Caſe, 
that we cannot tell which County it was made 
and contrived in; if it were made and con- 
trived in another County, yet when they 

br Oug h 
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| brought it into Miadleſex, there was a Publica- 
tion in Mid2leſex ; and if my Lord of Canter- 
bury conſented to it, and if * cauſed it to be 
_ publiſhed, how can any Body ever get him off 
| from that cauſing of it to be publiſhed 8 
is a Paper that muſt be ſuppoſed to be my _ 


Lord Archbiſhop's Paper: Now either the 
World muſt look upon it to be an Impoſture 
put upon my Lords the Biſhops, or a real Pa- 
per made by them. If it were an Impoſture 
and an Affront put upon the Biſhops, they 
ought to make it out for their own Vindica- 
tion, and to prove themſelves Innocent: It 
they do that, they do well, and they ought to 


have Satisfaction made them by thoſe that have 


ſo highly injured them; and the King cannot 
be better pleated, I am ſure, than to find them 


boo: But if Men will look one Way, and act 


ancther, they muſt expect to be dealt with ac 8 


cordingly. Will any Man that has heard this 
Evidence, and fees that theſe Gentlemen will 
not go the right Way to work to prove their 


oven [anocence, believe them to be not guilty ? — 
*Tis plain they contrived it and ſigned it; 


for can any one imagine that they fer their 
Hands to a Paper that was not formed and 
_ contrived by themſelves? Then let it go, that 


this was done in another County, and we can- 


not puniſh the Writing of it in this County; 
yet {till they are guilty of cauſing it to be 
publiſhed in this County, and for that we may 
puniſh them here: We wilt be content with 
having that found that we have proved, which 

certainly is an Offence, _ 1 
__ Sir 
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Sir Reb. Sawyer. We oppoſe that, Sir. 


any ſtrained Conſtruction ; we fay this is Natu- 


ral Evidence for us: If this thing be a Libel, 
as we ſay it is, then the cauſing it to be pub- 
liſned is an Offence : The Publication we ſay 
woas here in Middleſex, and that there is clear 
Evidence, becauſe it was found there, and 
came from the King's Hand, to whom it was 
directed, and it could not come to the King's 
Hand out of their Cuſtody, without their Con- 
ſent : This (we ſay) is a clear Evidence of cau- 
fing it to be publiſhed, let the reſt go as it will, 
becauſe we will take the eaſieſt part af the Cale, 
and not go upon Strains, 
— Serj. Trinder. The greateſt Queſtion is, 
I think, now come to the Publiſhing 


Mr. Soll. Gen. You oppole it ! I know you'll | 
oppoſe common Senſe ; we don't ſpeak to you, 
we ſpeak to the Court; we are content with 
what is plain, and do not deſire to inſiſt upon 


LA. Cb. Juſt. The Court is of Opinion, that 


its coming to the King is a Publiſhing. 


- Mr. Fuft. Powel. Ay, my Lord, if it be pro- 

ved to be done by them. 
Mr. Serj. A Before ds Court deli- 
ver their Opinion, we defire to be heard. 
I. Cb. Fuſt. Brother, you ſhall be heard in 

good Time; but let them make an end on the 
ather Side, and when the King's Council have 


done we'll hear you. 
Mr. Serj. Trinder. My Lord, upon the Que- 


ſtion of Publiſhing, it has been inſiſted upon, 


and the Court ſcems to be very much of the 


ſame Opinion, That the Writing of it is a 
3 


. 
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Publiſhing : That it is without Controverſy, if 
the Writing of it fell out to be in Middleſex, 
where the Information is laid; but that they 


| would not have to be ſo by Argument, becauſe 


the Archbiſhop had kept in at Lambeth ſo long. 
But ſuppoſe that it were fo as they would have 


it, that is only as to the Archbiſhop, he being 


the Writer of it, but yet notwithſtanding, that 


the other ſix might ſubſcribe it in Middleſex, 
taking it, that there is ſuch a Face in their 


Argument as they would have it. 


Mr. Soll. Gen. We will lay no greater Load | 
on the other fix than we do upon my Lord 


Archbiſhop, and we ſay they are guilty of the 8 
Publication in Middleſenx. 


Mr. Serj. Trinder. Pray, Sir, ſpare me; this 


Paper was in the Archbiſhop's Cuſtody =_ 
| Power, he making of it himſelf ; and regu- 
larly it could not have come out of his Cuſtody ; 
in common Suppoſition, but it muſt come 

| with his Conſent. It was afterwards in the 
Power of the other Six, they had it to ſub- 
ſcribe; where the Superſcription was nen con- 


ſtat, they it may be can prove it themſelves, 


but I will only deduce this Argument; That 
if it after comes into Middleſex, it muſt be 


taken by Preſumption to be ſubſcribed by them 
there, and publiſhed, it muſt be taken by Fre- 


ſumption ſo to be. 


L4. Ch. Juſt. No, Brother, we ought not to 


do any thing by Praſumption here. 


Mr. Fuſt. Powel. No, no, by no means, 
we muſt not go upon nm but 


Proofs. ha 
4 Li. Cb. 
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Ld. Ch. Fuft. I will not preſume. it to be 
made in Middleſex. 


Mr. Serj. Trinder. But it is proved, to be 
publiſhed in Middleſex. 


Sir Rob. Sawyer. My Lord, with ſubmiſſion, 
there is no Evidence 4 the Publication. 
. Ar. Att. Gen. That the Court is to judge of, | 
Sir Rob. Sawyer. Pray, good my Lord, 
what Inſtance of a Publication have they 
given! 5 
Mr. Soll. Gen. The Court has heard the Evi- 4 
: dence, we leave it there. N 
FSi Rob. Sawyer. Was it their owning and 
__ acknowledging it was their Hands, when the 
__ - King aſked them the Queſtion at the Council 
Table? Surely the King's Council won't pre- 
tend that was a Publication, when it was done 
at the King's Command; it was certainly the 
King that publiſhed it chen, and not 7 Lords 
the m— 
M. A.. G Well "TTL 
Sir Rob. Sawyer. Don't you remember that 
when Mr. Blaithwayt {ſaid the King — it to 
be read, it was ſhewed to the Biſhops? 
Ia. Ch. Juſt. I remember what Mr. Blaith- 
 wayt gave of the Paſſages at the Council 
Board very well; and I know what Mr. Attor- | 
ney did preſs about the King's promiſing | to 
take no Advantage. 
Mr. Alt. Gen. My Lord, Mr. Attorney i 
on the other Side, he did not preſs it. 
II. Ch. Fuft. Sir Robert Sawyer I mean; I 
beg both your Pardons, Gentlemen, I think 1 
have done Injury to you both, 
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Sir Rob. Sawyer. My Lord, we ſay there is 
no Evidence at all, that ever this was ſent to 
the King by the Archbiſhop, or any of my 
Lords the Biſhops : And as for the Caſes that 
they have put, they might have put five hun- 
dred Cafes, and all nothing to the pur- 
poſe. 
"I Sell. G. 80 they might, and done 4 
+ aw as others had done before them. | 
Sir Rob. Sawyer. And fo are theſe ; for here 
is the Queſtion: We are in a Caſe where the 
Publication is that which makes it a Crime: 
Now I would have them (if they can) put me 
any ſuch Caſe, and then apply it to this; in 
llioms s Caſe the Queſtion is quite otherwiſe. 


And ſo in any Caſe of Treaſon it muſt do 
| wherever there is an Overt Act proved, it is the 
treaſonable Intention, and the ill Mind of the 


Traytor that is the Crime, and the Treaſon 


| (08 Overt Act) is only to be the Evidence of 


: In that Caſe of Williams, with ſubmiſſion, 


WM _ Lord, the Publication was not at all ne- 
ceſſary, but the very ſecreteſt Act that aM 


be done by him (if it were an Act) is an Evi- 


dence of Mind, and fo the lending of the 
Book to the King himſelf, tho? no Body elſe 


did fee it, was an : Reidence of the 8 of - 


1 Treaſon, yet it could not be called a Publica- Y 
tion. But in the other . of Sir Baptiſt 


Hicks, which was in the Star Chamber, about 


ſending a Letter of Challenge, it was plainly 
reſolved that it was no Publication of the Let- 


ter, and that was not the ground of the Judg- 
ment 


'S > 9 
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ment given againſt him there, that it was the 
Publication of a Libel, but the very Fact was 


a particular Offence ; for (ſaid the Court there) 


f you will ſend a Letter to a private Man, 
ad that is a Letter that will provoke him to 


break the Peace, that is an Offence puniſhable 


in the Star-Chamber ; but that is not the Rea- 
fon which was alledged, becauſe no Action 


will lie for want of Proof, but quite the con- 
trary; becauſe they may produce the Porter or 
* that brought it, and prove that it came 
from this Man's Hands: And I do not que- 
ſtion but that in che King's Bench, at this 
Day, if a Man will write a Letter privately to 
provoke another Man to fight, there will lie 
an Information, but not for a Libel; for there 
it will be neceſſary to make it an Offence, 
that there be a Publication; for that is the very 
form of the Crime, and upon that ground . 
were all thoſe Judgments againſt Libels in the 
Sar Chamber. 
Letter to the King of another Perſon, or to 
make a Petition to the King concerning another 


My Lord, I agree to write a 


erſon, as of my Lord Chancellor, or the 


Judges, or the like, to complain to the King 
of them ſcandalouſly, with provoking and re- 
viling Language, that is a Publication; and ſo 


if I write 2 Letter to one Man of eee if 
there be a Scandal in a Letter, that is a Publi- 
cation of a Libel; and that is the difference 
that has been always taken, where it is eſſential 
to make it a Libel, thar there be a Publica- 
tion, ſuch a Publication muſt be proved, and 


the deliv; ery of 2 Letter to a Man that concerns 
himſelf, . 


The Trial of the Foes B. 2 25 1 


himſelf, is no Publication: But in this Caſe 
they have not ſo much as proved that it was de- 
livered to the King. 

Mr. Serj. Pemb. My Lord, with your Lord- 
ſhip's Leave, I take it, that they have given 
no manner of Evidence of a Publication ; to 
ſay, the writing and ſubſcribing of their Names 
to a Paper, 1s a Publication of that Paper, is 


ſuch a Doctrine truly as I never heard before; 


ſuppoſing this Paper had lain in my Study, 
ſubſcribed by me, but never went further, 


ö Would this have been a Publication? They 


never ſaid any ſuch thing. As to A 
Siduey's Caſe, there was no Colour for it, that 
it ſhould be a Publication; but it was an Overt 


Act of Treaſoa to compoſe ſuch a Book: They 


have proved by our Confeſſion here, that we 
have ſubſcribed this Paper, they would take it 


nov, that therefore it muſt be preſumed we 
ſent this to the King, and ſo ſurmiſe us into an 


Information for making and publiſhing a Libel, 


which we ſent to the King; but they do not 


prove it all: My Lord, there are a thouſand 
Ways that it might come into Middleſex, and 


perhaps come to the King's Hands too, with- 


out our Knowledge of Delivery; ; and ſure you 
will nor preſume theſe Noble Perſons, without 


Evidence, to be guilty of ſach an Offence as 


this 1s ſuggeſted to be; ſo that, my Lord, and 
Gentlemen of the Jury, tis impoſſible for you 
to find this a Publication in Midaleſex; and for 


the other thing, (the writing this Paper) they 


that would make it an Offence, malt prove 8 


where it was done. 
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Mr. Serj. Levinz. My Lord, the Anſwer 
that I ſhall give to what has been faid on the 


other Side, is very ſhort; the Caſes that have 
been cited are all Law, but not one tittle to 


this purpoſe : In Sir Baptiſt Hicks's Cafe, and 
William's Caſe, it was proved they all ſent 
them to the Places whither they were directed; 


but is there a tittle of Proof that theſe Biſhops 
ſent it here? In all thoſe Caſes, they muſt ſend 
it either by a Porter or a Carrier, and they 


ſend it as their own Act, and when it comes 


there by their ſending, that is ſufficient Proof 
of their Act in the Place whither it is ſent: 
And for Sidney's Caſe, there was Treaſon in 
the very Libel and Book that he made, and he 
was not indicted for Publiſhing, but for Trea- 
fon, in the Place where it was found, becauſe 


it was found in his poſſeſſion: But was this ever 


in my Lord Archbiſhop's poſſeſſion in Middle- 
ſex, or the reſt of the Biſhops, and were they 


publiſhing of it ? If it had, then it had been . 


their Act clearly : But this is the thing where- | 

in they are defective, that they do not prove 

that my Lords the Biſhops ſent or brought it 

here, but on the Queſtion aſked them by the 

- King, they acknowledged it to be their Hands: 

S0 that, my Lord, there's no Proof of any 
Fact done here, but Acknowledgment of a Fact 


done, no Body knows where, on the King's 
Queſtion, here in Midaleſes ; Is that a Proof of 


this Information | ? 


Mr. Finch. Pray, my Lord, ſpare me a 
Word on the 3 Side, let us {ſee what the 


Eviden 91 A = 18. The E FE. v idence 28 this, That the » 


King 
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King brought the Paper to the Council Table, 
and the Biſhops owned their Hands to it : This 
is the Effect of the Evidence, and all that is to 
prove the Forming and- Making a Libel in 
Middleſex, and the publication of that Libel. 
And what is therefore inferred from thence ? 
Why, having proved the King brought the 
Paper to the Counci! Table, and the Biſhops 
owned their Hands ; therefore, Firſt, the Bi- 
| ſhops made this Libel in Mzadleſex ; Secondly, 
they brought it to the Council Table, and pub- 
_ liſhed it at the Council Table, elſe there is no 


Proof at all ; for here is nothing of Evidence 
given of any Fact, but becauſe they acknow- 


KH ledged it, therefore they made it, therefore 


3 they gave it to the King in Middleſex : This 


were good Evidence if they had had the help 2 
of a Suppoſition to make it good; but they 


want that, nor muſt any ſuch thing be admit- 


ted; but I think they are ſuch groſs falſe Con- 1 


; ſequences, that I doubt not you'll he of Opinion 


here's no Proof of a publication in Middleſex, 


| and then there's none at all againſt my Lords 
the Biſhops. 


Mr. Pollixfen. I n confeſs I hear them 


fay two Acts prove a Publication in this Caſe ; 
the one is, the Writing of the Libel, and the 
Subſcribing. If fo, then, 1 think, upon the 
Evidence that has been given, the Court muſt 
needs be ſatisfied, that che Writing of it was 
in Surrey : The next is, their owning their 


| Hands; for there is no Act done that appears, 


or any Evidence againſt them of any Act done, 
from the time of the Writing, to the time 


that | 


3 
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that they were aſked, Is this your Hand ? Sure. 
ly no Man would ever ever think this to be a 
Publication, where one is aſked by Authority, 
whether ſuch a Paper be his Hand, and he ac- 
knowledges it in Anſwer to that Queſtion, to 
turn this to be a Crime, I think it can never be 
= done, nor never was done before. Then there 
is nothing in the Caſe, that they can hold to 
for Evidence, and Proof againſt my Lords the 
Biſhops, but the Writing; and that is apparent 
to have been in Surrey, or otherwiſe they muſt 
hold that the Anſwer to the King's Queſtion, 
| 1 is my Hand, is a Publication. But truly, 
y Lord, I think neither of theſe will do: 
Bar, my Lord, to me this is a great Evidence 
. lei againſt the Proof of : a Publication, 


9 95 the Care and Warineſs that has been uſed, that 
there ſhould be nothing of this Matter known, | 


from the time that it was written, to the time 


that they came to be examined and ſummoned . 


to appear as Offenders. My Lord, the nature 
of Libels is to publiſh and proclaim Scandal 
and Defamation, or elle it loſes its End, and 
conſequently its Name: This, as it ſtands upon 
their Evidence, is a monſtrous Proof for my 
Lords the Biſhops, againſt the King's Council; 
for it feems, *ris a very private Matter, ſo | 
cautiouſt v and warily carried, that there is not 
any Evidence of the Fact, but only the Names 
of hs Perſons that writ it, till they come to 
be examined by the greateſt Authority, Js this | 
your Hand? And then they own it ſo to be; 
how can this be taken to be a Publication? 
And it wil be a thing of wonderful Conſe- 
quence, 
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quence, if an Anſwer to a Queſtion put by 
Authority ſhould amount to a Crime, as it 
would in this Caſe, that would be as if Autho- 
rity, that ſhould be employed to do Right, 
would be turned to do the greateſt Wrong; 


examined by a lawful Authority, and it would 
never be offered at ſure in any other Caſe: If 
a Man comes before a Magiſtrate, and con- 
feſſes any thing, that indeed is Evidence, but 
is not a Crime; for there is a great difference 


| this ſhould be both an Evidence and a Crime 
too, is, I think, a very ſtrange Conſtruction; 


Other County. 
Sir George Treby. 1 defire your Londibis to 
ſpare me a Word, which, I think, has not 
been obſerved by the Council that ho ſpoke 
before. The Queſtion that remains, is, Whe- 
ther my Lords the Biſhops did publiſh this 
Paper ? This is a Matter of Fact that lies upon 
the Proſecutors to prove. Now, I think, 


for it is the Duty of all Men to anſwer when 


between Keidewce and the Crime; but that 


and for the other part (the writing of it) I ſup- - 
| poſe the Court is latisfied, that 1 it was in an- 


they are ſo far from having proved that the 


; Biſhops did publiſh it, thar, on the contrary, 
they have proved that their Lordſhips did not 


publiſh it. The Evidence they have offered 
for this Matter is a Confeſſion. This Con fe- 


fion is teſtified by Mr. Blathway:, and he ſays 
the Biſhops were aſked at the Council whether 
they did ſubſcribe and publiſh this Paper, and 
that their Anſwer was, that they did fubſcribe 
dut not publiſh it, Now a Confeſſion muſt be 
ATTY taken 
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taken together, and muſt be admitted to . 
entirely true by them that produce it; they 
ſhall never be allowed to take out and uſe one 
2 and wave the reſt. Why then by this 
vidence of Confeſſion, taken as it ought, it 
appears that the Biſhops (tho? they did ſub. 
ſcribe) did not publiſh the Paper. So that, I 
ſay, the King's Council have hereby plainly 
proved that the Biſhops did not publiſh this 
Paper, and yet this is the only Evidence upon 
which they would infer that md did 7 
” 
Mr, Att. Gen. Look you, it does lie upon 
you, Gentlemen, to prove it was done elſe⸗ 
Where than in Mzrddleſexs. 
Mr. Finch. Sure Mr. Attorney is is in i | 
Mr. Att. Gen. No, I am in good earneſt; 
all the Proof that we have given has been in 
— Middleſex, and you can beſt tell whether you 
did it ia Middleſex or no. 8 
Mr. Finch. My Lord, we have done as to 
this Objection ; for, we fay, they have not 
proved their Cale. 
LA. Cb. Fuft. Mr. Finch, you may obſerve 
(and I am ſure you do obſerve as well as any 
Body in all Caſes) but, I ſay, you may obſerve 
that they are off of every thing but cauſing it 
to be publiſhed ; now that does lie upon the 
King's Council to prove, that my Lords 
the Biſhops did cauſe it to be publiſhed, for 
their owning of their Hands does not amount 
toa Publication. 


Mr. 


Mr. Serj. Pemberton. My Lord, We are up- 
on this Point with them, Whether here be any 
Evidence of a Publication at all. 

Mr. Fuft. Powell. Pray let us clear this firſt 
for if there be no Publication, there can be no 
cauſing of it to be publiſhed. 


Mr. Att. Gen. My Lord, if you think fit, 
we ſhall go on, and * this Point till af- 


ſterwards. 


Mr. Soll. Ger. They may make Objections, 2 


if they think fit. 


I Ch. Fauſt. So they may; and they ſay, . 
| if theſe Okyedtions are with us, we need 8⁰ no 
: farther. 


not with us, we have a "Hr Sal to give a 2 = 


| Anſwer to it, and to offer Evidence TIO: the 9 


3 Evidence they have offer de. 5 
Mr. Soll. Gen. With all our Hearts, give in . 
: Ev idence what you can. | 1 
Mr. Ait. Gen. Then pray, my Lord, ler us 


1 £0 on to anſwer this Objection. 


L. Ch. Fuſt. Pray do, Mr. Attorney. 5 
Mr. Ait. Gen. My Lord, and Gentlemen of 
| the Jury, I would firſt obſerve how far we have 
| gone. That there was ſuch a Paper written, is 
clear beyond all queſtion, and written by my 
Lord Archbiſhop of Canterbury; and that it 
Was ſign'd by the reſt of the Biſhops, but 
not in the 1 of Middleſex; and that 
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Me. Ser. Peind. Dur my Lord, if they be 


this Paper was publiſh'd, is agreed onall 


CT -.--.. Ms 1 
I * Tuff. Hulle ba. No, they do not agree 
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Mr. Att. Cen. Do I ſay it was publiſhed by 
them ? but there was * a Paper publiſh'd. 
Mr. Serj. Pemberton. No, we ſay it was ne- 
ver publiſhed at all. 1 
I. Ch. Juſt. Pray, Brother Nen be 
quiet: If Mr. Attorney in opening does ſay any 
thing that he ought not to ſay, I will correct 
him, as I would do any body that does not 
open things right as they are proved: But pray 
don't you that are at the Bar interrupt one ano- 
ther; it is unbecoming Men of your Profeſſion 
to be chopping in and ſnapping at one ano- 
ther——Go on, Mr. Attorney. 
Mr. Att. Gen. I ſay, that the Paper is — 
to be written and ſign'd by my Lords the Bi. 
ſhops, that I take for granted; and that the 
Paper fo ſign'd and written is now publiſh'd to 
the World, is alſo evident ; but the Queſtion 
is, who it was done by, or who cauſed it to be 
done? We are reduced to that Queſtion. Now, 
firſt, it is agreed on all hands, that if I ſend a 
| Letter to a private Man, containing ſcandalous 
things in it, tho? there is no Proof more, but 
that it was ſent ſealed, and received by the 
Party, in that Caſe it was a Fault puniſhable in 
the Stor-Chamber, as a Crime; but now that 
this was received by the King, and written by 
them, there is no Room for Doubt; for you 
hear it was produced by the King at the Coun- 
cil-board, and they aſk'd upon it, if it were 
their Hands: That the King did receive it, 
there's no Room for Queſtion, or, that they 
did write it; but the Queſtion is, from 
whom the King had it: I am ſure they mult 


ſhew 


= 


they 
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ſhew that ſome body elſe did it, and unleſs 


do ſhew that, 1 hope there is no Manner 
of Queſtion but it came from them, and they 


did it: Tho? no Man living knew any thing of 


this Matter, but whom they thought fit to 


communicate it to, yet ſtill they putting the 
EKing upon the Neceſlity of ſhewing this Power, 


in order to his obtaining Satisfaction for it, or 


elſe he muſt remain under the Indignity with- 


out Reparation, it ought to be put upon them 


to clear the Fact; for if he does not produce 
3 it, then muſt the King put up the higheſt In- 
jury and Affront that perhaps a Man can give 
the King to his Face, by delivering a Libel in- 
to his own Hands: And if he does produce it, 
then ſay they, That is not our Publication, we 
prove it to be your writing and ſigning, and 
we prove it to come from the Hand of the 

_ King, againſt whom it was compos'd, for we 
ſay it is a Libel againſt his Majeſty, his Go- 
vernment and Prerogative. If then all thoſe 
| Caſes that have been Cited be Law, then fure 


there never was a ſtronger Caſe in the World | 
than, this; and I hope the Law goes a little 


farther in the Caſe of the King than it does in 


the Caſe of a private Man. No Man muſt think 


by Policy to give private Wounds to the Go- 
vernment, and difparage the Ain 
bol it, and then when he is called in Queſtion 


about it, ſays he, Pray prove I publiſhed | it, 
or elſe you ſhall not puniſh me for it. We 


prove you framed it, and writ it, and ſign'd 
it; and we prove it came to the King's Hand, — 


of whom it was compos'd, muſt we produce 
3 two 


— 
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two Witneſſes of the Delivery of it to the 
King? Surely there will be no need of any 
thing of that. 

* Mr. Soll. Gen. My Lord, we have reduced 
it now to a very narrow Queſtion, for (as Mr, 
Attorney has faid) my Lord, there is no doubt 

but that my Lords the Biſhops are the Authors 

of this Paper; there is no doubt but they ſign'd 
73 it; and there is no doubt but that their ſign⸗ 
ing of it, tho? it were at Lambeth (as they ſay) 
is a publiſhing of it: But however, this is plain 
and manifeſt, That this Paper was publiſhed; 
and, that this Paper was publiſhed in Middleſex, 
is as plain too: Now then there is nothing left 
but this Queſtion, Whether my Lords the Bi- 
| ſhops, who framed the thing, who wrote the 
thing, who ſign'd the thing, were not the Oc- 
| caſion or Caufe of its Publication, or privy or 
conſenting to it? My Lord, I will reduce it 
to a very plain Point, for we are upon a ra- 


tional Queſtion, before a rational Court and a 


rational Jury, Whether theſe Lords did all of 
dem, in the County of Surrey, conſent to the 
publiſhing of this Paper in Middleſex, for it is 
publiſhed in Middleſex, (that we ſee) and if 
they are guilty of that Part of the Information, 
of cauſing it to be publiſned, now what do 
they ſay to it? Say they, it is agreed that it is 
8 in Middleſex, but it is not proved to 
be publiſhed by us. = 
L. Ch. Taft. No, they do not ſay ſo, 
they agree it was in un ex, but not pub- 
liſhed. 


Mr. F 2 Powell. Mr. Sollici or, they do 


as ree 


be ſure, nor by them. 


L. Cb. Juſt. Mr. Sollicitor, I'll tell you what 


they ſtand upon ; they ſay, you 2 4 to prove 
it to be delivered to the King by che Biſhops, 
or ſome body employ'd by them; for upon 


that went the Reſolution as was in Williams's 
Caſe, That he ſent it to the King; but here is 
no body that proves it was delivered to the 


King in this Caſe, ſo that how 1 it came to the 
King Non conſtat. 


your Caſe before you argue it. 


L. Ch. Fuft. Firſt ſettle what the Caſe ** be- 9 


| fore 1 it be either proved or argued. 


Mr. Soll. Gen. My Lord, Pll put you we 3 
Caſe: Here does appear in Middleſex a Paper 
that is a Libel in ittelf, and this Libel is proved 
to be written and formed by theſe An 5 
this Libel coming into Middleſex the Queſtion 
is, Whether they are privy to it? I tay, in 
point of Fe it muſt come from 
them. 


L. Cb. Tut. 1 cannot ſuppoſe it, 1 cannot | 


preſume any thing. 


K Mr. Soll. Gen. My Lond. 1 ſpeak of had 


which is a common Preſumption, a natural 


Preſumption, what we call a violent Preſump- 
tion, which is a legal Preſumption, and has 
always been allowed for Evidence: Now, whe- 


ther there be not ſuch a Preſumption in our 
— _ Cale, 
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agree it was in Middleſex, but Not publiſhed to 


Mr. Sill. Cen. There will be the Queſtion 
between us, Whether this be not FL Publi- 
cation? 
Sir Rob. — Pray, Mr. Solicitor, Prove 


' 
= 
A 
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Cafe, as to induce your Lordſhip and the Jury 
to believe that it cannot be otherwiſe, or at 
leaſt to put the Labour upon them to ſhew 
how it came out of their Studies, and how it 
came to the King's Hands; for it is in their 
Power to ſhew the Truth of this Matter, how 
it was; if they do not, the Preſumption will 
lie upon them. That the Paper came to the 


King, that is plain enough, and its coming to 


the King's Hands is a plain Proof of a Publi- 


cation in Middleſex : And who ſhould bring it 
to the King but theſe Gentlemen in whoſe 
Power it was? There's no Man undertakes to 
| ſay he loſt it, then what elſe is to be believed, 
but that it came from them? 1 ſpeak of com- 
mon Suppoſition and Belief, they may very 
well ſhew it if it were not ſo: All that we can 
ſay in it is, here is a Paper in Middleſex, this 
you agreed was once your Paper, and ir your 
Power, pr:y ſhew what became of it; J it lies 
| upon you to clear this Doubt. 


Mr. Recorder. My Lord, there is but this 
Queſtion in the Cafe? the Queſtion is nor, 


Whether the owning it be a Publication, but 
whether here be any Evidence that they did 

deliver it to the King : Now if they did deli- 
ver it to the King, chat will be agreed to me 
to be a Publ; cation. 


Mr. Fuſt. Holloway. No doubt of it, if you 
can prove it. 
Mr. 2 Pray, Sir, ſpare me; That 


| they did it, you have this Evidence : Firſt, 


That 3 were the Authors of this Paper by 


their own Cont: con: That this was in 


the 
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the County of Middleſex; and that when they 


were aſked concerning it, they owned it to be 
their Hand-writing. Now whether you can in 
the leaſt queſtion, after all this, their deliver- 
ing of it to the King, or that it came to the 
King's Hands without their Knowledge or 


Conſent, is that which lies before your Lord- 


ſhip for your Judgment. 
I. Cb. Ju. I will aſk my Brothers their 


Opinion, but J muſt deal truly with you, I 


think it is not Evidence againſt my Lords the 
1 
Mr. Fuft. Holloway. Truly I think you have 
FE fail'd in your Information, you have not prov'd 
any thing againſt my Lords the Biſhops in the 
County of Middleſex, and therefore the Jury | 
| muſt find them Not guilty. | 
Mr. Att. Gen. I'll put you but one Cale, my 
| Lond: A Man has an Opportunity ſecretly to 
deliver a Libel into the King's Hands when no 
body is by, and ſo there can be no Proof of the 
Delivery. 
Mr. Fuft. Poel. Tis a — thing, Mr. 
Attorney, on the other . to convict People 
oh of Crimes without Proof. 
Mr. Att. Gen. But ſhall a Man be permitted 
thus to affront the King, and there be no Way 


Fw 


L. Co. Fuſt. Yes, there will ſure j 1 it will 


be a very ſtrange thing if we ſnould go and 


preſume chat thele Lords did it, when there is 
no Sort of Evidence of it; *cis that which, I 


do aſſure you, I cannot do; we mult proceed 


ä 0 Evidence, and Forms and Me- 


_ theds 4 


= 
. 
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thods of Law: They may think what they will 
of me, but I always declare my Mind accord- 
ing to my Conſcience. 
Ar. Serj. Trinder. But as to that other 
Point, Whether their owning of it be a 
Publication, has not yet been particularly 
poke =. f 
L. Cb. Tut. Mr. Ar, and Mr. Solli- 
citor, if there were enough to raiſe Doubt in 
the Court, ſo as ti leave it to the Jury, [ would 
fum up the Ev idence. 
Mr. Soll. Gen, My Lord, we hows: it is 
with the Court, theſe Loe in fiſted upon it, Wm: 
that it was a great while in their Hands, but it 
1 ſeems, as far as our Evidence has gone hither- i 
to, their Confeſſion went no farther than that YI | 
it was their Paper, and we muſt not extend 
their Confeſſion further than it was; but 1 
think we ſhall offer a fair Evidence that they 
did deliver it in the County of Midaleſex. 
I. Ch. Juſt. Indeed, indeed you ought 6 
have gone to this, Mr. Sollicitor, before the 
Cour: gave their Opinions. 
Mr. Soll. Gen. Pray call Mr. Blathrways again, 
l Mr. Blathwayt calPd.] ©6724, 
0k ut. Mr. Solicitor, unleſs you are 
ww ſure that Mr. Blatbwayt is a Witneſs to the 
=_— . Publication, tis hut ſuſpenging the Court's 
=. time tono purpoſe to call him. 8 
Mr. Soll. Gen. We are ſure of nothing, my 
Lord, but we muſt make uſe of our ” Wit- 
vets according to ourInftructions in our Briefs. 
ide Mr. Blathwayt appear d.] 
Mr. Att. Gen, Mr. Blathway!, you were 
ſworn before. ne ³·»5³ 8 Mr. 
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Mr. Blathw. Ves, Sir. 


cil. board. 
Mr. Blath. Yes, 1 ſo, Sir. 


Mr. Att. Gen. Do you remember any a £2 
of the Biſhops acknowledging their Delivery of ö 


it to the King? 


Account of Religion, or how? 


that, Mr. Sollicitor. 
= [4 which there Was 4 great Laughter} | 


L. Ch. Juſt. Pray let us have no laughing, 
F it is not decent; 3 Can: t all this be done quietly, 
without Noiſe ? Fray, Mr. Blaubwayt, let me 

aſk you, Do you remember there was any Dif- 
courſe how that Writing came into the King's 


Hands? 


Mr. Blathw. 1 received it fs the King? op 

W Hands, and 1 know it was preſented to him by 8 
my Lords the Biſhops. 5 

- Ch. Fuſt. How do you know it was pre- 5 


198 to the King? 


Mr. Blath. 1 heard the King fay 8 ſeveral 5 


Times. 
Mr. Soll. Gen. Pray mind my Queſtion, Sir : 


Firſt I aſk you, Who e the Paper at the 


Council- Table? 
EL Blathw. The King. 


Mr. Att. Gen. You were preſent when this 
Paper was delivered by the King at the Coun- 


Mr. Soll. Gen. Mr. Blathwayt, 1 would aſk 
you, Was there any Mention or Diſcourſe 
| with my Lords the Biſhops how that Paper 
came into the King's Hands? Was there any 
mention of it what it was done for, upon the 


Mr. Blatbw. I don't remember any 2 of 


+ bag - 9 
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Mr. Soll. Gen. What ſaid the Biſhops * 
that Paper was ſhewed them: 


Mr. Blath. Then (as I remember) they were | 
aſk'd, Whether that was the Paper that they 


deliver'd to the Kiug ? 


Mr. Soll. Gen. Then what ſaid the Biſhops? Y 
Mr. Blathw. They at firſt ſcrupled to an- 
; fwer, and ſaid, it might be made uſe of to 


their Prejudice if they own'd it. 


Mr. Att. Gen. Pray, Mr. Blathwayt, conſi- | 
der again? Was that the Queſtion put to my 


5 Lords the Bi ſhops, Whether that was the Pa- 
per that was preſented by them to the King? 


Mr. Blathw. I do think, to the beſt of my 
Remembrance, that my Lord Chancellor did 
| atk them to that Py I cannot ſpeak o 


the very Words. 


Ar. Soll. Gen. And upon this what Anſwer 


did they make ? 


Mr. Blathw. My Lak the Biſhops ſcrupled 

to anſwer the firſt and ſecond Time, (as I told 
you before) but they did own it was the Peti- | 
tion that they preſented to the King, to the 


beſt of my Remembrance. 


Mr. Sol. Gen. Did the Archbiſhop do any 


75 thing to own it? 


Mr. Blathw. Ves, both my Lord Archbiſhop 
of Canterbury, and the reſt of the Biſhops did 


own all the ſame Thing. 


Mr. Holl. Gen. Was this done at IWbiteball 2 


Mr. Blathw. Yes, at the Council- Table. 


Ld. Cb. Juſt. Pray recollect yourſelf, and 
conſider what you ſay; did they own that that 


' Was the Paper they deliver'd to the King? 
Mr. 
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Mr. Serj. Pember. Pray, my Lord, give 4 5 


Leave to aſk a Queſtion to clear this Matter? 


Was the Queſtion put to them, Whether it 

| was the Paper that they delivered, or whether 

it were their Hands that were to it? 1 5 
Mr. Blath. My Lord, I do not ſo exactly : 
recollect the Words. 

Id. Ch. Fuft. But pray tell us, * you can, 

| what the Queſtion was? 

Mr. Blathw. My Lord, I do not remember 

| the very Words, but 1 think if Mr. Serjeant 


Pemberton be pleaſed to repeat his Queſtion, 1 


| ſhall give him a ſatisfactory Anf wer, as well as 
[ can. . 
=" Serj. Pemb. Sir, that which I aſk you 
is this, Whether the Queſtion that was pur to 
my Lords the Biſhops at that Time was, Whe- 


ther this was the Paper that they delivered to 


| the King, or whether thoſe were their Hands | 
that was to it? 


Mr. Blathw. My Lend. 1 did always think f 
that it was a plain Caſe chat that was the Pa- 


per that they delivered to the King, and my 
Lords the Biſhops did never deny but chat they 
gave it to the King, and I had it from the 
Aung, s Hands. Xx 
II. Ch. Juſt. But we molt how from you 
if you can tell us) what the Queſtion was that 


was put to my Lords the Biſhops, where they 5 


alked, Whether thoſe were their Hands that 


were to that Paper, or was it, Whether they 5 


delivered that Paper to the King? 
Mr. Blathw. As to the firſt Part, that _ 
owned 'was their Hands, that I am lure of ; 

bor 
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but as to the other, I do not remember what 


the Words were. 


[4 which there was a a great Shout "ih 


Mr. Att. Gen. Pray, Me. Blathwayt, recol. 


lect yourſelf ; you fay the King produced it. 


Mr. Blathw. Tes, Sir. 


Mr. Act. Gen. Do you remember that the 
King aſked them any . upon the pro- 
; wor of it? 


Mr. Blat bu. My Lord Chancellor aſked 


chem, if thoſe were not their Hands to the 
Petition. 


Mr. Soll Gen. Was there any other Matter 


in Diſcourſe, whether that was the Paper that 
Vas delivered by them to the King? 
Mr. Blathw. I cannot fo poſitively ay, 
what were the Words that wy Lord Chancel- 
or uſed. 


Mr. Serj. Levine. Pray do. not t twiſt a Man 


ſo, Mr. Sollicitor. 


Mr. Soll. Gen. And you are not to untwiſt a 


Man neither, Mr. Serjeant. 
Mr. Att. Gen. Do you —— that the 
King laid any thing of the Paper being deli. 


yered to him? 
Mr. Blathw. 
Times, 1 believe 1 have heard him fay it ten 
Times at leaſt. 
Mr. Ait. Gen. Did by ſay it at that Time? 


Mr. Blatbrv. 1 cannot poſitively wy that he 
did, Sir? 

Mr. Serj. Pemb. He cannot anſuer it, why 
will vou pres it ?. 


Mh. 


"The King his fold it frac 
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Mr. Blathw. My Lord, here is the Clerk 
of the Council hit was then in Waiting, he 


took Minutes, and Perhaps can remember 


more than I. 
Mr. Soll. Gen. Here they cry ; he cannot an- 
ſwer it, as if they could tell what he can anſwer 


better than himſelf : Pray, Mr. Bridgman, was 


there any Queſtion to this purpoſe, either from 


my Lord Chancellor, or from the King, whe- 
ther that was the Paper that was preſented by my 


Lords the Biſhops, or delivered 


by the . 


for I ſee you are very nice as to Words, and 


you do very well; * was there not a Que- 


ſtion to that purpoſe ? 


Mr. Bridgm. Sir, 1 don? n for 1 


ſpeak to the beſt of my Remembrance in all 


this Matter; I ſay, I do not remember that 


that Queſtion was aſked in thoſe very Words, 9 
but ] do remember ſomething was faid to that 
purpoſe; bur by whom I cannot . 5 


fay. 


Sir Rob. Sawyer. To what purpoſe? 2 
Mr. Soll. Gen. It is very ſtrange *that they 


won't let the Witneſs ſpeak, but are continu- 
ally interrupting him. 


Sir Rob. Sawyer. Mr. Sollictor, no o body i in- 


terrupts him. 


L. Cb. Fuft. Why do not I behave r 


between you all as I ought to do? Pray Sir 


Robert Sawyer ſit down, you cannot be con- 


tented when the Man does you no Harm. 


Mr. Soll. Gen. Pray conſider, did my 


Lords the Biſhops ſay any thing? or was there 


any 


itt, and ſeveral Paſſages there were; but whe. 


—_— 
we 
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any Diſcourſe concerning the Paper, whether 
it was delivered to the King or no? 
Mr. Bridem. Mr. Sollicitor, I have told you. 
as near as I can what I do remember; I knowl | 
not by whom it was ſaid, but that Queſtion, or 
-to that purpoſe, was aſked, Whether that was 
the Petition they delivered, but I do not re- 
member whether the Queſtion was directiy 
aſked or anſwered, there was ſomething about 


ther ſpoken by my Lord Chancellor, or who, 

I cannot remember. 

Mr. Soll. Gen. You ſay thers was that which 
ſufficiently denoted a Queſtion to that purpoſe, 
and they ſaid nothing againſt 1 3 

: Mr. Brida. No, there was no Denial 
of it. 

: Mr. Soll. G. 1 fre: you _ not e 
the particular Words, nor do we defire it a 
you. 

. Bridgm. They did not deny i it, not 
confefs it. 

Mr. Soll. Gen. Then, i in \ your Apprehenſion, 

did they own that they delivered that Paper to 
the King? 

„ 27 x Juſt. You muſt. not aſk that, Mr 

Solicitor, it is not a fair Queſtion to aſk him 

what he apprehended. | - 

Mr. Soll. Cen. He ſaid it before er 
I. Ch. Fuſt. But his Apprehenſions are no 
Evidence, and 1 Y/ is a fort of a leading & Queſtion, 


which we muſt / not allow of. 
Mr. Soll. Gen. Then if your Lordſhip do not 
like 


* like it, I will not aſk It, but I will aſk hin 
another Queſtion, 

a L. Ch. Juſt. Ay, ten if you will, fo they 

be fair ones. 

r Mr. Soll. Gen. Was it upon the firſt or ſe- 

cond time of their being examined? 

4 Mr. Bridgm. I cannot tell, it was not the 

7 firſt Time, l of it, I believe ; for at the firſt 

Time my Lords the Biſhops made ſome Scruple 

of anſwering or owning any thing, and what- 

ſoever they owned, they ſaid, they hoped it 


LI remember no Reply that was made, nor any 
thing farther, only my Lord Chancellor ſaid, 
they were not to . with their Prince; 


but they were required to anſwer the Queſtions F 
chat were alked them. 5 
Vr. Soll. Gen. What were thoſe Queſtions? 
f Mr. Bridem. I have told you * as well 


NY as I can remember. . : 
Mr. Soll. Gen. But did you take it upon the 
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| ſhould not be made uſe of to their Prejudice : — = 


main that they owned the Delivery of that Pa- 4 


per to the King? OY 
M.. Fut. Powel. Mr. Sollicitor, you have 1 

* been told you are to aſk no ſuch Queſtions. 
Sir Rob. Sawyer. Nor never was there ſuch 


1 Wir drawing of a Wirneſs in this World . "I 


before. 1 
1 Fuſe. Pray ſit till, Sir Rob. 1 
you are not to teach us what we are to do, Mr. 
Sollicitor muſt aſk Queſtions that are proper 
for him, and not ſuch as theſe.; but the Court 
muſt correct him, and not you. 
Mr. Soll. Gen. Mr. Bridgman is very cau- 
tious 


23 _— - 
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tious, and he is to be commended for it, but 
we would get the Truth out of him if we 
could; pray, Sir, if you can remember, re. 
collect yourſelf, whether by any Queſtion to 
that purpoſe it was believed that they did own 
the Delivery of the Paper to the King. 
Mr. 28 I told you, Mr. Sollicitor, as 
to that at firſt, that I do not remember the ve. 
ry Words of the Queſtion, but I believe there 
| was no body doubted that that was not the 
Paper. 
Mr. Sall. Cen. You ſpeak well in your way, 
but theſe Gentlemen are very unwilling you 
ſhould tell your Opinion. 
REG. 7. His Opinion is no Evidencg 
| therefore you mult not aſk any ſuch 66 
Mr. Sollicitor. 
* Bridgm. As ſoon as the Petition was 
delivered, within a few Hours after, I ſaw it, 
the King ſhewed it to ſeveral People, and he 
ſaid it was the Petition the Biſhops had deli- 
vered, he took it into his own Cuſtody, and 
afterwards commanded me to write a Copy of 
it, and there was no Copy made of it but "hat | 
one, but notwithſtanding that, I do remember 
I did ſee a Copy of the Petition within a Day 


or two after it was 1 about the | | 


Town. „ 
Mr. Sell. Gen. Pry. has many Days 8 was 
this before the Diſcourſe in Council upon their 
Examination : 5 I 
Mr. Bridem: How many Days was what, Sir? 
Mr. Soll. Gen. When the ages gave the 
— to be copied. 5 
Mr. 
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Mr. Bridgman. It was upon the Sunday. 
Mr. Soll. Gen. But you ſay (as you believe) 
it was in a few Hours after the Paper was delt- 
vered to the. King, that you did ſee it. 3 
Mr. Fuſt. Powel. But, what makes him ſay 


| that this was delivered to the King but only 
hearſay ? 


ILA. Ch. Juſt. Pray y, Mr. Sollicitor, will you 


our time in that which is not. 5 
Mr. Soll. Gen. My Lord, I would make no 
more of it than it is. 
Mr. Serj. Levinz. Tis a ſhameful thing to 
offer ſuch things in a Court of 'Juſtice. 
Mr. Serj. Pemberton. Tis a Praftice | that 
ought not to be endured. 1 5 
T4. Cb. Fuſt. Pray, Brothers, be quiet, or 


not be quiet: What is the Matter? Cannot you 
let us alone? we ſhall do every body Right: 


produce that which is Evidence, and not ſpend 0 


PI turn him looſe upon you again, if you'll | 


Come, to ſhorten this Matter, Pl aſk you u but 


this one Queſtion, and that may ſatisfy any one 
that has Honeſty about him; Do you remem- 
ber whether or no they were aſked, if that 
| was the Petition that they delivered to the 
r \ 
1 Mr. Bridemas. My Lord, I have anſwered 
that Queſtion as directly as I can, I do not 
Rn, remember that that was the -Que- 
ion. 
IA. Ch. Fuft. Mr. Sollicitor General, you 
muſt — ſatisfied when proper Queſtions are 
fairly anſwered, and therefore prey be quiet. 


W 
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| Mr. Att. Gen. However, we pray we * 
afk the reſt of the Clerks of the Council, 
may he they may remember more Sir Jol; 
Nicholas, you were at the Council-Table that 
Day my Lords the Biſhops were examined —_— 
this Paper. 
Sir Jobn Nicholas. Yes, Sir, I was. 3 
Mr. Att. Gen. Pray did you obſerve that de 
King produced the Petition ? 
Str John Nicholas. No, indeed I did n not * 
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it. 
Mr. Att. Gen. Did- you obſerve any thing 
that paſſed there in Diſcourſe? 
e Mr. Soll. Gen. Did you obſerve any Queſtions 
that were aſked the Biſhops, either by the King, 
or by my Lord Chancellor? 
- Sir John Nicholas. I think my Lord Chan- 
| caller did aſk them if that was their Hands to 
the Petition, and they owned it. 
Mr. Sell. Gen. Do you remember whether 
they owned, that they delivered that Paper o 
the Kin? : 
I. Ch. Job. Plt aſk you, Sir Fobn Neu 
las, did my Lord 8 aſk them this 
Queſtion, Is this the Petition you delivered to 
_ . the King? 
—_— - _- Fobn Nicholas. Ta not remember cat. 
x [Then there was a great Shant.] 
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Mr. Soll. Gen, Here's wonderful great re- 
joycing that Truth cannot prevail. 
— Serj. Pemberton. Na. Mr. Sollicitor, = 
Truth does prevail. 

Mr. Soll. Gen. You are all very glad that 
Truth i IS ſtifled, Mr. Serjeant. 
5 362221 
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Mr. Serj. Trinder. Pray, Sir Fobn Nicholas, 


let me = you one Queſtion: Was there any 


Diſcourſe about Ge that Petition to che : 


King ? 


Sir Jobn Nicholas. Indeed I do not remem- 


ber it. 


Mr. Soll. . There is Mr.  Pepy' „ we I 


[Mr. Pepy worn. 5 
LA. Ch. Fuſt. Come, VII ask the Queſtions : 
Were you by at the Council- board when my 
Lords the Biſhops were committedꝰ 
Mr. Pepy's. Yes, I was. TOS ee 
LA. Ch. Juſt. What were the Queſtions that 


W were asked eicher by the King or * 15 Lord — 
Chancellor? = 


Mr. Pepy* 8. My Lord, 1 would W 


a8 well as I could the very Words; and the 
very Words of the Queſtion were, I think, 
My Lords, do you own that Paper? I do not © 
remember any thing was ſpoken about the de- 
livering, but I believe it was underſtood by 
every Body at the Table, that that was the 
Paper that es had delivered, 
IA. Ch. Fuſt. Well, have you done now? : 
But to ſatisfy you, I'Il ask this Queſtion ; Was | 
this Queſtion asked, My Lords, Was this the 7, nl 
Paper you delivered to the King? „ 


Mr. Pep;*s. No, my Lord. 

Mr. Att. Gen. Pray, Sir. do you remem- 
ber whether the King himelf asked the Que- 
ition 5 

Mr. Pepy's. You mean, I ſuppoſe Mr. At- 


torney, that theſe were the Words, or ſome- 


8 1 thing 
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thing that imported their delwerng it to the 


King. 
Mr. Att. Gen. Yes, Sir. 


Mr. Pepy's. Truly, 1 remember nothing of of 
that. 


King * Þ 


= not. 5 
Mr. Att. Gen, FO Mr. Muſgrave. 
[Mr. Muſgrave ſworn.] 


LA. Ch. Jul. You hear the  Qeſtion, Sr, 
what ſay you to it? 


Mr. Muſgrave. My Lord, 1 will give as 


ſhort an Account of -it as I can : The firſt time 


1 after his Majeſty had produced the Petition, 


Mr. Soll. Gen. Did you bre any Dit. 
courſe * their delivery of it to the 


Mr. Pep s. Indeed, Mr. Sollicitor, | 1 did 


and it was read at the Board, his Grace my 


Lord Archbiſhop of Canterbury, and the other 


| fix Reverend Lords Biſhops were called in, and 


it were asked of them, if they owned that, or 


if it was their Hands; my Lond Archb:ſhop, 


= in the Name of the reſt, did decline anſwer- 


ing, upon the Account that they were there as 
Criminals, and were not obliged to ſay any 


thing to their own Prejudice, or that might 
hurt them hereafter ; but if his Majeſty would 
command them, and if he would promiſe that 
no Advantage ſhould be made of whatſoever 


they confeſs'd, then they would anſwer the 
Queſtion : His Majeſty made no Anſwer to 
that, but only ſaid, He would do nothing but 
what was according to Law : Whereupon the 
Biſhops were ordered to withdraw; and = 
= calle 
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called in a ſecond time, the Petition was ſhewn 


8 to them, and they were asked if they did own 


it, or if it was their Hands, and I think my 
Lord Archbiſhop did fay then, We will rely 
upon your Majeſty, or ſome ſuch general thing 
was ſaid, and then they did all own it that it 
| was their Hands; I cannot ſay the Petition was 
read to them. 

Mr. Fuſt. Powel. Mr. Blathwayt (as I re- 
| member) i it was the third time. 


Mr. Muſgrave. It was the ſecond time (0 1 


the beſt of my remembrance.) 
La. Cb. Fuſt. Pray, Sir, was there any Que- ' 
ſtion to this purpoie ? Y Is this the Pa aper you de- 

livered to the King? | 


Mr. Muſgrave. 1 4 not remember that ever 1 


pd ſuch direct Queſtion was asked. 


M.. Fuſt. Allybone. But (as my Brother . — 


i * did very SY before diſtinguiſh) there is : 
great deal of Difference between the owning 


the Subſcription of a Paper, and between the _ 


owning of that Paper; Mr. Pepy's did fay that 


F they did own the Paper, and upon my word 
that will look very like a Publication. : 


Mr. Muſgrave. I remember, my Lord, there 
was at the ſame time a Queſtion asked, becaule 
ſeveral Copies had gone about the 8 WW 

ther they had pub! iſhed | it; and my Lord Arch. 
| biſhop did fay, He had been ſo cautious chat 
he had not admitted his own Secretary, hut 


writ it all himſelf; and the reſt of the Biſhop . 


did ſay, They did not publith it, nor never gave 
my Copics of it. 


*:S-3 = 
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Mr. Att. Gen. My Lord (I confeſs) now it is 
to be left to the Jury upon this Point, whether 
there not being a poſitive Witneſs that was by 
when the thing was done, yet upon this Evi- 
dence the Jury can't find any otherwiſe, than 
that the thing was done; truly I think we muſt 


leave it as a ſtrong Caſe for the King. I could 


| have wiſhed indeed, for the ſatisfaction of every 
Body, the Proof would have come up to that, 
but we muſt make it as ſtrong for the King 


upon the Evidence given as it will bear. Now, 


my Lord, take all this whole Matter together ; j 


bere is a Paper, compoſed, and written by ſe- 


ven learned Men, and this muſt be 5 by 
ſuch Perſons ſure for ſome purpoſe; *tis di. 


rected as a Petition to the King, and this Peti- 


tition did corne to the Hands of the King, (for 
the King produces it in Council) and my 71083 
Archbiſhop and the reſt of the Biſhops —_— 
their Hands to it; then the Queſtion is, my 
Lord, Whether or no there be any room for 
any Body living to doubt in this Caſe that this 


was not delivered by my Lords the Biſhops to 


the King, though it be not a concluſive Evi- 
dence of a poſitive Fact, yet unleſs they ſhew 


Ms. ſomething on the other Side that may give way 


for a Suppoſition to the contrary, that it came 
out of their Hands by ſurprize, or that any 
Body elle delivered it to the King without their 
ut Sm or Conſent, here muſt needs be a 
very violent Preſumption that they did do it: 
And when nothing of that is ſaid on their Side, 


can any Jury upon their Conſciences ſay that 


it was not TPO us them ? And it being 
found 


BC to © BY mots 


found in Middleſer, though it might be written 
and compoſed in Surrey, yet ſurely we have 
a convincing Evidence, that either they pub- 


iſhed or cauſed it to be publiſhed in Midate- 


ſex. 

Pray call Mr. Graybam. 
Cryer. He is gone out of the Hall. 
Mr. Soll. Gen. My Lord, there is in Law a 
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preſumption that is Evidence, _—_ there be . 


no poſitive Proof. 
Sir Rob. Sawyer. But. not in an information ; 
for a Libel. 3 I 
Mr. Soll. Gen. This. is a meer Queſtion of 
Fact, there is no difficulty in the Law of it 
all; for *cis plain, if theſe Lords, or any of 


thei, did conſent and agree to the publiſhing 5 
of this Paper in Middleſex, they are guilty of 


this Information ; and whether they are guilty 
or not guilty, we do rely upon the Circum- 


| ſtances proved, which are very violent; firſt, - 


That they were the Men that . contrived and | 


ſet their Hands to it, and fo were the Authors : 
o it, is undeniable, for they have owned it; 
Men of their Learning and Parts never did 


any ſuch thing in vain; and then, That they 


ere concerned in the publiſhing of it in Mid. 


dleſex, we offer for Proof that which was fu 


by Mr. Pepy's and Mr. Blathwayt, who though 
they do not come directly and expreſly to che 
formal Words of ſuch a Queſtion, yet they tell 
you, eſpecially Mr. Blathwayt, that they did 
apprehend it, and it was the Collection of all 
their Thoughts, and they took it for granted, 
as a ing that every Body was latisficc in, 
I oo ___———_—_—_- 
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that they did deliver that Paper to 'the King. 


I muſt confeſs, and agree, there 1s no Proof of 
the delivery of it by my Lords the Biſhops to 
the King, but we know very well, that it is no 


wonder, when a Paper is libellous, that Men 
ſhould uſe all the Skil! they can to publiſh it 
with Impunity; and this is a thing that was 


done after ſome time of Premeditation and ſe- 


rious Conſultation, for it was ſome Days after 


the Order for read ing the Declaration was 
: publiſhed that this was framed and delivered, 


and it concerned them to be wary (as it ſeems 


they have been; ) but take this altogether, my 
| Lord, the Paper being found in the Kings 
Hands, it is in theſe Perſons Power, and it 
lies upon them to make it out plain, what be- 
came of this Paper, which once lay in their 
own Hands and Cuſtody ; they can give an 
Account of it, they can give Light unto it: If 
they do not, I ſhall ſubmit to the Jury, whe- 
ther this is not ſufficient Evidence to convict 


them, eſpecially when being examined, they 


did not make that their Excuſe, they never ſaid, 
This Paper indeed we figned, but we did not in- 


tend to publiſh it, we Intended to ſtifle it; that 


had been ſome Excuſe : But for them to ſay 


now, they did not preſent it to the King, 1 
muſt ſubmit to the Jury, whether they will 
believe, upon this Ev idence, that theſe Lords 
the Biſhops did preſent it, or cauſe it to be pre- 


ſented to the King, then they are guilty of 


this Matter : And I leave it to them and their 
Conſciences, what they will think upon the 
whole, 
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Mr. Recorder. My Lord, if your _— 
pleaſe— — 

Ld. Ch. Fuſt. What, again ? Well, 
on, Sir Bartholomew Shore, if we muſt have « a 
Speech — N SH 
"os Revorder. Nay, my Lord, 1 would not 

E- treſ paſs upon your Lordſhip. 

II. Ch. Juſt. Gentlemen of the Jury, here 
is an Information againſt my Lords the Bi- 
ſhops; I think 1 need. not trouble myſelf to 
open all of it, becauſe J ſee you are Men of 
Underſtanding, Men of great Diligence, and 
have taken Notes your ſelves, ſome of you; 


that is required in ſuch a Cl. and of the 


. therefore I fay only fomething of the Proof - 


| manner of the Proof that has been given in 


this Caſe, and then tel! you my Opini: . 
Point of Law: Here is an Information, brought 
by Mr. Attorney General, on behalf of the 

King, againſt theſe Reverend Fathers of the 
Church, the Archbiſhop and the reſt ; and it is 
| for pubfiſhing a ſeditious Label, under the Pre- 
tence of a Petition, in which are contained the 
Words that are ſeen. Gentlemen, the Infor- 
mation is long, it tells) you, That the King, 
BY © Gut of his gracious Clemency to all his loving 
Subjects, and for other Conſiderations, had 
5 ere; fit to publiſh a Declaration of Indul- 

gence, that all his loving Subjects might have 
Liberty of Conſcience, upon the Fourth of April, 
in the Third Year of his Reign; and that 
this was ſet forth by the King; and that the 
King of his farther Grace, about the twenty- 
ſeventh of April then next followingz—— 
3 
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Mr. Finch. I humbly beg your n 


Fiavour. 


Ld. Ch. Fuft. What ſay you, Mr. Finch : ? 
Mr. Finch. I aſk 


to you. 


Mr. Finch. That Which 1 humbly offer to 


your Lordſhip, is, only to remember your 
Lordſhip where we were. On, 

T2. Ch. Ja. Goon, Sr. 

Mr. Finch. I would only ſay this, my Lodz 


the Queſtion is, Whether this be Evidence, 


leave it fairly to the Jury. 


7 Mr. Finch. I only ſpeak it, my Lord, be- 
cauſe if it be 3 we have other Matter 
do offer in Anſwer to that Evidence, and in our 


own Defence. 


La. Cb. Juſt. If you have more to offer, why 5 
did you conclude here, -and let me begin to di- 
rect the Jury? But ſince you ſay you have _ 


Matter to offer, we will hear it. 


Mr. Serj. Pemberton. My Lord, we ſubmit to 


your Lordſhip's Direction. 


Ld. Ch. Juſt. No, no, you do not, you fay | 


you have further Matter to offer. 


E here. - 
T4 Ch. 


your Pardon for breaking 
in upon you when you are directing the Jury: 
I know I ſhould not do it, but 1 — you will 
not be angry with me for it. 


II. Cb. Fuft. If I thought you did any Ser. I 
vice to your Client, 1 ſhould willingly hearken 


Me. Ze, N Lord, we ſhall reſt it 


DL b. Juſt. 1am forry, Mr. Finch, you have 
that Opinion of me, as to think 1 ſhould not 
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LA. Ch. Fuft. No, no, I will hear Mr. 
Finch: Go on, my Lords the Biſhops ſhall not 
ſay of me, that I would not hear their Coun- 
cil; I have already been told of heing Coun- 
cil againſt them, 4 they ſhall never lay that 
I would not hear their Council for them. 
Mr. Serj. Levinz. My Lord, we beſeech 
your Lordſhip go on with your Directions; for 
all that Mr. Finch ſaid, was o that this was 
not ſufficient Evidence. 


ILA. Ch. Juſt. No, Brother, he ſays you have 
a great deal more to offer, and I will not re- 
fule to hear him; the Court will think there 
was fomething more than ordinary, therefore! 


will hear him, ſuch a learned Man as he ſhall 
2 not be refuſed to be heard by me, III aſſure 


: Why don't you go on, Mr. Finch? 
22 Finch. My Lord, I beg your Pardon for 


. interrupting you; but all that 1 was going to 4 
ſay, would have amounted to no more than 


this, That there being no Evidence againſt us, 
we muſt of courſe be acquitted. a 5 


Me. Fuft. Holloway. My Lord did intend to 


. have ſaid as much as that, I dare ſay. cM 
I. Ch. Fuft. Well, Gentlemen of the Jary, 


we have had Interruption enough 


. Gan, eee 
Pardon for interrupting you now; and I am 


very glad theſe Gentlemen have given us this 
Occaſion, becauſe we ſhall now be able to clear 
this Point. There is a Fatality in ſome Cauſes, 
my Lord, and ſo there is in this, we muſt beg 


your Patience for a very litcle while, for we 


have Noticę that a Perſon of very great Qua- 5 
5 lity 
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lity is coming, that will make it appear, that 
they made their Addreſſes to him, that they 
5 deliver it to the King. 

Ld. Cb. Fuſt. Well — Lou ſee what 
comes of the I terruption, — now 
we muſt ſtay — 


k 


* there Was 4 Pauſe of near - half an 
Four. | 
Mr. Att. Gen. Pray, my Lord, put t the Caſe 


that a Man writes a Libel in one County, and 


it is found in another, Is not he anſwerable, 
unleſs he can ſhew omerhing that may ſatisfy 


the Jury how it came there? 
Mr. Soll. Gen. Ought he not to give an Ac- 
count what became of it? | 
II. Ch. Fuſt. No: look you, Mr. Attor- 
ney, you muſt look to your Information, and 
then you will find the Caſe that you put does 
not come up to it: It is for Writing, Compo- 
fing, and Publiſhing, and cauſing to be pub- 
liſhed, and all this is laid in Middleſex: New 
you have proved none of all theſe things to be 
done in the County. 
Mr. All. Gen. They did in Middleſex confeſs - 
| it was theirs. 


L. Ch. Juſt. Ay, but the owning their Hands 


un not a Publication in Middleſex, and 01 ſhould I 


have told the Jury. 
Mr. Finch, Ibeg your Lordſhip? s Pardon for 
interrupting you. 1 

Mr. Att. Gen. But, my Lord, "dom it not 
put the Proof upon them, to prove how it 
came out of their Hands into the King's Hands. 


ILA. Ch. 
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ILA. Ch. Fuſs. No, the Proof lies on your - 
E - 

>. Pollixfen. Pray, my Lord, give us your 

Favour to diſmiſs us and the Jury. bY 

Mr. Soll. Gen. My Lord, your Witneſſes 
will be here preſently. 

Mr. Att. Gen. Sure, my Lord, the Preſump- 


don is on our Side. 1 
Mr. Juſt. Powel. No, the Preſumption i is a- 4 


gainſt you; for my Lord Archbiſhop lived in 
Surrey, and, it was proved was not out of Lam- 


eth Houſe ſince Michaeimas, till he came be- - 


fore the Council. 
Mr. Serj. Pemberton. Pray, good my Lord, 


E we ſtand mightily uneaſy here, and fo do the +; 


Jury, pray diſmiſs us. 
La. Cb. Jul. 1 cannot help it, it 1s your own 5 
Fault. POT 

[--Then there Was ach 8 Pauſe. * 


Id. Ch. Fuſt. Sir Bartholomew Shore, now — 


we have time to dear your Speech, if you 
will. 


come, nor 1 believe will come. 


Mr. Pllixfen. My Lord, there is no Body 7% 


Mr. Soll. Cen. Yes, he will come preenly, > 


ve have had a Meſſenger from him. - 
. [Call Mr. Graham. 
Cryer. He is gone, and ſaid he would come 5 
preſently. 
Mr. Soll. Gen. My Lord, he will bring e our 
Witneſſes with him. 
[ ——Then there was another Pauſe] ES 
Ar. Serj. Pemberton. My Lord, this 1s very 
unufual wo ah thus tor Evidence. 
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ought not to have any Favour 

citor, Are you aſſured that you ſhall have this 
Witneſs that you ſpeak of? 

5 preſently 


| already, and therefore it is fit that we fnould 
ha ve ſome Oath made that he is coming. 


. Mr. Graham did acquaint him, that he would 
return preſently. 


58 Right-hand the Oath. 


1 Did Mr. Cakes tell you there was any 
further Witneſs comipg in this . 


is Oath made that he is coming. 
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LA. Ch. Juſt. It is ſo, but I am ſure "You 
Mr. Solh. 


Mr. Soll. Gen. Yes, my Lord, he will be here 


L4.Ch. Juſt. We have ſtaid a great while 


Mr. Soll. Gen. The Cryer tells you, that 


LA. Ch. Fuſs. Give him the "I e 
Mr. Soll. Gen. Let your Leirhand give your 


[The Cr yer ſworn.] OD, 
24. Ch. uſt. By the Oath that you hve ta 


Cryer. Yes, my Lord, he did; 1 vent out 


of the Hall, and returned when your Lordſhip I 
was directing the jury, and he asked me what 
| the Court. were upon ; and I told him, you 


were directing the Jury; and then he ſaid my 


Jad Sunderland was coming, but he would go 


and prevent him : And afterwards he returned, 3 


and finding your Lordſhip did not go on to 


direct the Jury, he ſaid, he would go again for 


my Lord ele whom he had | ſent away, 
and he is now gone for him, and he ſaid he 


would bring bin with him pretently. 
ZA. Ch. Fuſt. Well then, we muſt ſtay tilt 
the Evidence fur the King comes, for naw there 


(Aud 


ci n 
\ rn 
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(And after a confiderable Pauſe the Lord Prof 


dent came.) 
Mr. Att. Gen. My Lord, we muſt pray that 


my Lord Preſident may be ſworn in this Caſe, 


on behalf of the King. 
| (The Lord Pręſident ſworn. ) 


King, and whether my Lords the Biſhops 
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BB Mr. Ait. Gen. My Lord, with your Lord- 
| ſhip's Favour, I . T ask my Lord Prefident 
2 Getting : Your Lordſhip a where 
we left this Cauſe, we have brought it to this 
Point, That this Petition came to the Kings 
| Hands: That it is a Petition written by my 
Lord Archbiſhop, and ſubſcribed by the reſt 
of my Lords the Biſhops ; but there is a Dif- 
ficulty made, whether this Petition thus pre- 
| pared and written was by them delivered to the 


were concerned in the doing of it, and were 


privy or Parties 'to the Delivery. Now that 


| which I would ask your Lordſhip, my Lord 
| Preſident, is, Whether they did make their 
Application to your Lordſhip to ſpeak to. the, 


King. 


whatſoever ? 


Ld. Profidexe. My Lord, wy Load Men“ 


St. Aſaph, and my Lord Biſhop of Chicheſter, 


came to my Office, and told me, they came in 


the Names of my Lord Archbiſhop of Canter- 


bury, and four others of their Brethren and 
_ themſelves, with a Petition, which they deſired 
to deliver to his Majeſty, and they did come 
to me to know which was the beſt way en 
—_— 


Iv. Sal. Cen. Did they make their Aggli- 
cation to your Lordſhip upon any Account 
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ing it, and whether the King would give them 
leave to do it or not: They would have had me 
read their Petition, but 1 refuſed it, and ſaid, 
I thought it did not at all belong to me, but ] 
would let the King know their Deſire, and 
bring them an Anſwer immediately what his 
Pleaſure was in it; which 1 did: 1 acquainted 
the King, and he commanded me to let my 
Lords the Biſhops know, they might come 
when they pleas'd : And I went back and told 
them ſo, upon which they went and fetch'd the 
reſt of the Biſnops; and when they came, im- 


mediately they went into the Bed-Chamber, 


and into another Room where the King was. 
This is that I know of the Matter. 3 
Mr. Soll. Gen. About what time was this, 
pray. my Lord? 
Tord Preſident. I believe there cls not be 
much time between my coming from the King, 
and their fetching their Brethren, and going in 
to the King. I 
. Sal. Gen. "They were with the King chat 
Day. . 5 
Lord Preſident. Yes, they v were. 
Ur. Soll. Gen. Was this before they appeared 
DO Council? 1 
5 Lord Prof dent. Yes, it was ſeveral Days be- 
fore. 2 
Mr. Soll. Ges. Then 1 thisk now, my Lord, | 
the Matter is very plain. 
Mr. Fuſt. Allybone. Did they acquaint your 
Lordſtup that . Buſineſs was to deliver a 
Petition to the King? 


Lord Prefident. Yes, they did. 


r 
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Mr. Soll. Gen. And they would have had 
my Lord read is (he fays.) | 

Mr. Att. Gen, And = was the ſame Day | 
that they did go to the King. 

Lord Preſident. The very fame Day, and I 
| think the ſame Hour, for i it could not be much 

: longer. | 
II. Ch. Fuſt. Now it is upon you truly, it 
will be preſumed to be the ſame, unleſs chat 
you prove that you delivered another- Pray, 
my Lord, did you look into the Petition? 
Lord Prefident. No, I refuſed it, I thought 
it did not concern me. 


Mr. Fuſt. Powel. Did you fee them deliver 
it to the King, my Lord? 5 


Tord Preſident. 1 was not in che Room when -- 


E it was delivered. 


Mr. Juſt. Powel. They did open their Peti- 
| tion to your Lordſhip, did they? 


Lord Preſident. They offered. me to read ir, — 


„ 
£4. Ch. Juſt. Will you ak my Lad Prefi- 


dent any — you that Are for the De- a 


fendants? 
Sir Rob. Sawy er. Na, my A 8 Fn 
Mr. Sol. Gen. Then, m a La. we muſt beg - 


one thing for the ſake of the Jury, if your 


5 Lordſhip. can turn yourſelf a little this way, and 
deliver the Evidence you have siven over again, 
that they may hear it. 
Lord Prefident. My Lord, I will repeat it as 
near as [| can, I think I ſhall not vary the Senſe : 
The Biſhops of St. Aſapb and.Chichefter came io. 


my Office, I do not know juſt the Day when, 
No. XIX. — 


fore I refuſed, and would not read it, but! 
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but it was to let me know, that they came in 
the Name of the Archbiſhop, and four other 
of their Brethren.- 1 it * I ſhould 
name them? 

II. Ch. Fuft. Do it, my Lord, if you can. 

Lord Preſident. They * the Biſhops of 
IT. ly, Bath and Wells, Briſtol, and Peterbo- | 

rough; they came to let me know, in the 
Name of the Archbiſhop, thoſe four, and 
themſelves, that they had a Petition to deliver 
to the King, if he would give them Leave; 
and deſired to know of me which was the beſt 
way to do it. I told them I would know the 
King's Pleaſure, and bring them word again: 
They offered me their Petition to read, but ! 
did not think it fit for me to do it, ad there. 


went immediately to the King, and acquainted 
his Majeſty with it, and he commanded me to 
let them know they might come when they | 
would, which I immediately did ; they faid 
they would go and ſpeak with ſome of their 
Brethren that were not far off; in the mean 
time 1 gave Order that they ſhould be ad- 
mitted when they came, and they did in a 
little time return, and went firſt into the Bed- 
Chamber, and then into the Room where the 
King was. s 
Mr. Soll. Gen. And this was before they came 
and appeared at the Council ? 
Lord Preſident. Yes, it was. 
Mr. Pollixfen. Your Lordſhip did not read 
any og of the Petition, . 


L.. 


"The Trial alot the 2 even en Biſhops. 291 


Lord Prefident. No, Sir, 1 did not, I re- 


fuſed it. 
.. Pollixfen. Nor does your Lordſhip 


| know what Petition they did deliver to the 


King. 
Lord Profident.. 1 did! not know any thing of 


ir from them then. 
I. Ch. Juſt. Now you make your Obſer⸗ 


vations upon this two Hours hence: Now we 
ſhall hear what Mr. Fincb had further to offer, 


1 as 
[Then my. Lord Preſident « went away. x 


Mr. Sell. Gen. 1 think | now * 0 very 


| plain. 


: there was a great Preſumption before, but there 


La. Ch. Toft. Truly, I muſt needs tell mm 


is a greater now, and 1 think I ſhall leave ic 
with ſome Effect to the Jury, I cannot fee but 


that here is enough to put the Proof upon you: 
They came to the Lord Pręſilent, and aſked 
him how they might deliver a Petition to the 


W King ; he told them he would go and ſee what 


the King ſaid to it; they would have had him | 


read their Petition, but he refuſed it; he 
comes and tells them the King ſaid they might 


come when they would; then thoſe two that 
came to my Lord Preſident went and gathered 
up the other four (the Archbiſhop indeed was 
not there) but they Six came, and my Lord 


| Preſident gave Direction they ſhould be let in, 


and they did go into the Room where the 
King Was z now this, with the King's produ- 
— cing 


15 him. 
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cing the Paper, and their owning it at the 
Council, is ſuch a Proof to me, as I think 
will be Evidence to the Jury of the Publ; 
cation. Rs 

Mr. Pollixfen. Then, my Lord, thus far 
they only can go, the Archbiſhop | was not 
there, and ſo there is no Evidence _ 


Mr. Soll. Gen. As to the Writing, we have! 

given Proof againſt him, for ir is all his 

Hand. 

— Pollixſen. That ſtill is b County, 

and there is nothing proved to be done by my 
Lord Archbiſhop in Middleſex : and next, for 

the other Six Lords, my Lord Preſident does | 
not ſay that this is the Petition that they aid 
they had to deliver to the King; nor did he ſee 

them deliver any thing to the King, but that 

zs left ſtill doubtful, and under your Judgment, 


man, w+ (TO e 


ſo that it ſtands upon Preſumption, not upon 


Proof, that this is the ſame, and left under 
' Conſideration. 54 
Ur. Att. Cen. Then we will leave! it fairly 
the Jury upon this Fact. 
Mr. Pollixfen. If ſo, then we defire to be 
f heard 1 in our Defence. | 
Sir Rab. Sawyer, May it pleaſe your Tok 
ſhip, and you Gentlemen of the Jury, you 
have heard this Charge which Mr. Attorney 
has been pleaſed to make againſt my Lords the 
Biſhops, and that is this, That they did con- 
ſpire to diminiſh the Royal Authority, and 
Regal P. erogative, Power, and Government 
of the King, and to avoid the Order of 
Council, 


OS OaGennd - Le. ad a6 une Si. - 


tion. 
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© Council, and in proſecution of this, they did 

| falſely, maliciouſly, and ſeditiouſly make a 
Libel againſt the King, under pretence of a 
Petition, and did pablith « the ſame in the King's 
Preſence. 

This, Gentlemen, is a very heinous and 
| heavy Charge, but you {ee how ſhort their Evi- 
dence is; the Evidence they bring forth is only, 
That my Lords the Biſhops preſented the Pa- 

er to the King in the molt private and hum- 
be manner they could ; that which they have 
been ſo many Hours proving, and which they 


cry up to be as ſtrong an Evidence as ever was 
given, proves it to be the fartheſt from Sedi- 


tion in the doing of it that can be; and you 
ſee what it is, it is a Petition to be relieved a- - 
gainſt an Order of Council which they conceive 


they were aggrieved by; they indeed do not 5 | 


deal fairly with the Court, nor with us, in 
that they do not fet it forth that i it was A Peti- 


IA. Ch. ut. That was over- r-ruled WIRE 
Sir Rob. Sawyer. I do not inſiſt upon it now 
ſo much an Exception to the Information, as 
do to the Evidence; they ſet this forth to be 


a ſcandalous Matter, but it only contains their 
Reaſons whereby they would fatisfy his Majeſty 


why they cannot comply in a Concurrence with 
his Majeſty's Pleaſure ; and therefore they hum- 
| bly \t 240 the King, and beg and requeſt him 
as the Words ape) that his Majeſty would, be 
pleas d not to inſift. upo dee 1 uting and 
reading of this Declaration. So the Petitioners, 
Why behalf of themſelves 2 the whole —_ 8 
— 3 of 


25 4 2 <=; AS wt ga. * = < 
I 2 
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of England, beg of the King that he would 
Pleaſe not to inſiſt upon it. 
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Gentlemen, you may obſerve it, that there 


is nothing in this Petition that contains any 
thing of Sedition in it, and it would be ſtrange 


this Petition ſhould be Felo de ſe, and by one 


part of it deftroy the other: It is laid indeed in 
the Information, that it was with Intent and 
Purpoſe to diminiſh the King's Royal Autho- 
rity; but I appeal to your Lordſhip, the Coun 
and the Jury, whether they be any one Word 
in it that any way touches the King's Preroga- 
tive, or any title of Evidence that has been 
given to make gcod the Charge; *tis an Excuſe 
barely for their N-n-compliance with the King's 
Order, and a begging of the King with all Hu- 
mility and Submiſſion, that he would be pleas d 
not to inſiſt upon the reading of his Majeſty's 


Declaration upon theſe Grounds, becauſe the 


Diſpenſi- g Power upon which it was founded 
had been ſeveral times in Parliament declared 


to be againſt Law, and becauſe it was a Caſe of 


that Conſequence, that they could not in Pru- 
dence, Tn, or Conſcience, | concur 
in it. 


My Lord, Mr. Attorney has been pleaſed to 


354 in this Information, that this 1s a falſe, 
malicious, and ſeditious Libel : Both the falfi 


of it, and that it was malicious and ſeditious, 
are all Matters of Fact, with, with ſubmiſſion, 


they have offered to the Jury no Proof of; and 


I make no queſtion bur wy to demonſtrate the 
quite contrary. | 


For, 
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For, my „Lord, it think it can be no Que- 


ſtion, but feos any Subject that is commanded 7 


by the King to do a Thing which he conceives 
to be againſt Law, and againſt his Conſcience, 
may humbly apply himſelf to the King, and 
tell him the Reaſon why he does not that 
Thing he is commanded to do, why he can- 
not concur with his a oe in ſuch a Com- 
mand. 

My Lord, that which Mr. Attorney did in- 
ſiſt upon in the beginning of this Day (and he 


WW pretended to cite ſome Caſes for it) was, That 


in this Caſe my Lords the Bifhops were not ſued 
as Biſhops, nor proſecuted for Religion: Truly, 
my Lord, I do not know what they are ſued 
for elſe; the Information is againſt them as Bi- 
ſhops; it is for an Act they did as Bifhops, and 


no otherwiſe ; and for an Act they did and do 
conceive they lawfully might do with relation 


do their Eccl-ſiaftical Polity, and the Govern- 
ment of their People as Biſhops. 


The next Thing that Mr. Atturney dlfered | 5 


was, That it was not for a Non- — but 


bor a Feaſance. Tis trye, my Lord, it is for 
a Feaſance in making of the Petition, but it 
was to excuſe a Non- -ſeaſance, the not reading 
according to the Order; and this ſure was law- 
ful for all the Biſhops as Subjects to do, and I 
ſhall ſhew it was certainly the Duty of my Lords 
the Biſhops, or any Pcer of the Realm, to do 
the ſame in a like Cafe. It was likewiſe ſaid, 


They were proſecuted here for affronting the 


Government, and intermeddling with Matters 


of State; but 1 beg your ä and the 
7 4 *, 
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Jury, to conſider, whether there is one tittle 
of this mentioned in the Petition, or any Evi- 
dence given of it : The Petition does not med- 
dle with any thing of any Matter of State, 

but refers to an EccleGaſtical Matter, to be exe- 
cuted by the Clergy, and to a Matter that has 

relation to Eccleſiaſtical Cauſes; ſo that they 
were not Buſy-bodies, or ſuch as meddled ia 
| Matters that did not relate to them, but that 


Which was jroperly within heir Sphere and Ju- 4 
riſdiction. = 
Bur, after all, there is no Evidence, nor any 4 
| ſort of Evidence that is given by Mr. Attorney, 
that will maintain the leaſt tittle of this Charge; 
and how he comes to leave it upon this ſors of 
Evidence I cannot tell; all that it amounts to 
is, That my Lords. the Biſhops being grieved 
5 in this manner, made this Petition to "the King 

in the moſt private and reſpectful manner; and 
for him to load it with ſuch horrid black E pi- 
thets, that it was done libellouſy, maliciouſiy and 
candalouſiy, and to oppoſe the King and Go- 
vernment, is very hard: 'Tis a Caſe of a very 
extraordinary Nature, and I believe my Lords 
the Biſhops cannot but conceive a great deal of 
Trouble, that they ſhould lie under ſo heavy 
ga2 a Charge, and that Mr. Attorney ſhould draw +: 
| fo ſevere an Information againſt them, ben 
he has ſo little Proof to make it. 
My Lord, by what we have to ſay to it, 
we hope, we ſhall give your Lordſhip and 
the Jury ſatisfaction, that we have done but 
dur Duties, ſuppoſing here has been a ſuffi- 
cient Evidence of the Fact given, which we 


leave 


leave to your Lordſhip and the Jury. 
My Lord, we ſay in ſhort, That this Pe- 
/ition is no more than what any Man, if he be 
commanded to do any thing, might humbly 
do, and not be guilty of any Crime : And, my 
Lord, as to the Matter of our Defence, it will 
conſiſt ot theſe Heads. 5 | 


 Firh, We mal conſicer the Matte F of this 
. Petition. 


Secondly, The Manner of the delivering i it. 
according as they have given Evidence here 3 


Anil, 


Thirdh, The Perſons that have delivered 
x this Petition. 


And we hope. to > make it appear had all 
; queſtion, That the Matter contained in this Pe- 
 tition is neither falſe nor contrary to Law, but * 
nagreeable to all the Laws of the Land in all times. 
We ſhall likewiſe ſhew you (tho' that appear 
ſufficiently to you already) that the manner of 
delivering it. was fo far from being ſeditious, 
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that it was in the moſt ſecret and private man- : 


ner, and with the greateſt Humility and Duty £5 
imaginable. And then as to the Perſons we 
| ſhall ſhew you, that they are not ſuch as Mr. 
Attorney ſays, who meddle with Matters of 
State that are out of their Sphere, but they are 
Perſons concerned, and concerned in Intereſt 
in the Caſe, to make this humble Application 
to the King. And when we have proved all 
this Matter, you will ſee how ſtrangely we are 
blackened with Titles and Epithets which we 


uo 
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no ways deſerve, and of which, God be thanked, 
there is no Proof. 


For, my Lord, for the Matter of the Peti. 
tion we ſhall conſider two Things: The firſt is, 
the Prayer, which i is this; T. bs bumbly beg ad 
defire of the King, on behalf of . and 
the reſt of be Clergy, that he would not inſiſt up- 
on the Reading and — of this Declars 5 
lion. Re 
_ Surely, my Lord, there is nothing of Fal. | 


ſity in this, nor any thing that is contrary to 


Law, or unlawful fe any Man that is preſſed 
to any thing, eſpecially by an Order of Coun- 


cCil; and if there be an Order that commands 


my Lords the Biſhops to do a thing that ſeems 


WW grievous to them, ſurely they may beg of the 
= King that he would not inſiſt upon it. FF 
And for this Matter, they were ſo well i 


tisfied about it, and ſo far from thinking that 
it was any part of a Libel, that they left it out 
of the Information, and ſo have made a de- 
formed and abſurd Story of it, without Head 
or Tail, a Petition directed to no Body, and 
for nothing, it being both without Title and 
Prayer: So that this is plain, it was lawful to 
Ef petition. 1 
Then, my Lord, the next Thing is, the 
| Reaſons which my Lords the Biſhops come to 
acquaint the King with, why in Henour and 
Conſcience, they cannot comply with, and give 


Obedience to this Order ; > and the Reaſons, my 
| Sorts are two, 


The 
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The firſt Reaſon that is aſſign'd, is, the ſe- 
veral Declarations that have deen in Parliament, 
(ſeveral of which are mentioned) That ſuch a 
Power to diſpenſe with the Law is againſt Law; 
and, that it could not be done but by an 
Act of Parliament, for that is the meaning of 
the Word Illegal, that has no other ſignifica- 
tion but unlawful, the ſame in point of ſignifi- 
cation with the Word Illicite, which they have 
uſed in their Information, a thing that cannot 
be done by Law; and this they are pleaſed to 


dell the King, not as declaring their own Judg- 


ments, but what has been declared in Parlia- 


ment; though if they had done the former, 
they being Peers of the Realm, and Biſhops of 


the Church, are bound to underſtand the 
Laws, eſpecially when (as I ſhall come to 


ſhew you) they are made Guardians of theſe 


Laws; and if any thing go amits, and con- 


trary to theſe Laws, they ought to inform the 

King of it. 
3 My Lord, the next thing is, | Becauſe * tis a 
| Thing of ſo great moment, and the Conſe- 


gquenccs that will ariſe from their publiſhing w-4 


this Declaration, and that too, my Lord, (for 
the latter I ſhall begin firſt with) there can be 
no Queſtion about, or any Pretence that this is 


|  libellous or falſe; for certainly it is a Cafe of 


the greateſt Conſequence to the whole Nation 
that ever was, therefore it cannot be falſe or 
libellous to ſay ſo. - 
My Lord, 0 would not mention this, for I 
am loth to touch upon things of this Nature, 
had not t the Information itſelf made it the 2 


"Gi ; 
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Giſt of the Charge : : for the Information (if 
there be any thing in it) ſays, That it was to 
diminiſh the King's Prerogative and Regal 
Power in publiſhing that Declaration. 
Now, my Lord, what the Conſequence of 
this would be, and what my Lords the Biſhops 
meant by ſaying it was a Cauſe of great Mo- 
ment, will appear by conſidering that which is 
the main Clauſe in the Declaration, at which 
my Lords the Biſhops ſcrupled, which is the 
main Stumbling-block to my Lords, and has 
been to many honeſt Men beſides, ang that is 


A 


We 4 likewiſe des 1 is our Royal Will 
and Pleaſure, that from henceforth the Execution 
e all and all manner of Penal Laws in Matters 

Eccleft aſtical, for not coming to Church, or not 
receiving the Sacrament, or for any other. Non- 8 
conformity to the Religion eſtabliſbed, or for or by 
| reaſon of the Exerciſe of Religion in any manner 
whatſoever, be immediately ſuſpended ; and the 
further Execution of the ſaid Penal Law 5, and 
aw 14 _ 14 h 1 gage e 


5 . RY L : 4 g — 3 . * 


bam a the Lard Ch Juflice ſpecking TY 
aid 1 Ws 


0 Cb. Iu I muſt not 22 FRY hes 
8 to diſ pate the _ $ Fower of ſulpending 


Laus. 7 
Mr. Juſt Powel.: MV TT = muſt ne- 


ceny fall . that 8 ; for if the e King 
_ hath. 
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hath no ſuch Power, (as clearly he hath not in 
my Judgment) the natural Conſequence will be, 
that this Petition is no Diminution of the King's 
Regal Power, and ſo not ſeditious or libellous, 
HI. Ch. Juſt. Brother, I know you are full 

of that Doctrine; but however my Lords the 

| Biſhops ſhall have no occaſion to Th, that! deny 
to hear their Council. Brother, you ſhall have 


your Will for once, I will hear them, let them 
_ till they are weary. 


Mr. Fuſt. Powel. 1 defire no greater Liberty 36 


to * granted them than what in Juſtice the 


Court ought to grant, that is, to hear them i in 
defence of their Chents. 


Now, my Lord, tha Clauſe either | is ; of ſome . 
legal Effect and Signification, or it is not. If 
Mr. Attorney or the King's Council do fay 
it is of no Effect in Law, then there's ” 
' harm done; then this Petition does no ways 
impeach the King's Prerogative, in ſaying, it 
has been declared in Parliament according as 
the King's Council do agree the Law to be. 3 
But, my Lord, if it have any Effect in Law, 
| and theſe . are ſuſpended by Virtue of this 
Clauſe in the Declaration, then certainly, my 


| Lord, it is of the moſt diſmal Conſequence mr - 


can be thought of, and it behoveth my Lords, 

who are the Fathers of the Church, humbly to 

repreſent it to the King. 

For, my Lord, by this Declaration, and 
particularly by that Clauſe in it, not only the 

_ Laws of our 1 but all the Laws for 


the 


* 
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the preſervation of the Chriſtian Religion in 
eneral are ſuſpended, and become of no force: 
F there be ſuch an Effect in Law wrought by 
this Declaration as is pretended, (that is) that 
the Obligation of Obedience to them ceaſeth, 
the Reaſon of it is plain, the Words cannot ad. : 
mit of ſuch a Quibble as to pretend that the 
Execution of the Law is not & i ſuſpending of 
the Law, and that the ſuſpending the Execu- 
tion of the Law, is not a ſuſpending of the 
Law; for we all know the Execution of every 
| Law in its primary Intent, is Obedience to 
it, that of the Penalty comes in by way of 
Puniſhment and Recompence for their Diſobe. 
dience. 
Now, my 1 ＋ this Declaration does 


„ 5 Moderne the King's Subjects from their Obe- 


_ dence to, and the Obligation from, thoſe Laws, 
then pray, my Lord, where are we? Then 
all the Laws of the Reformation are ſ uſpended, 
and the Laws of Chriſtianity itſelf, by thoſe 
latter Words, [or for, or by Reaſon of Religin 
in any manner whatſoever} ſo that it is not con- 
fined to the Chriſtian Religion, but all other 
Religions are permitted under this Clauſe: And 


- thus all our Laws for keeping the Sabbath, and 


which diſtinguiſh us from Heathens, will be 
ſuſpended too. 5 
My Lord, this is fuck an Inconvenignce a3 
(1 think) ] need name no more; and it is 2 
very natural Conſequence from that Clauſe of 
the Declaration, it diſcharges at once all Mini- 
ſters and Clergymen from performing their 


Duty in reading the Service of the Church, En 
_ 
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diſcharges their Hearers from attending upon 
that Service. 


When a Law is ſuſpended, the Obligation oo” 


thereof. is taken away; and thoſe that before 
thought themſelves bound to obey, now con- 
| clude they are not fo obliged: And what a 
Miſchief that will be to the Church, which is 
under the care of my Lords the Biſhops, your 
Lordſhip will eaſily apprehend. 
Theſe things, my Lord, I only mention to 
ſhew the. great and evil Conſequences that 
apparently follow upon ſuch a Declaration, 
which made my Lords the Biſhops decline obey- 
ing the ” and put them under a N eceſſity 5 
of applying thus to the King, to acquaint him 


with the Reaſons why they could not comply 


| with his Commands, to read this Declaration 


to the People, becauſe the Conſequences there- 


| of were fo great, it tending naturally to lead _ 


the People into ſo great an Error, as to believe 
thoſe Laws were not in force, when in Truth 
and Reality they are till i in force, and continue 


do oblige them. 


And that being che ſecond Reaſon in this 


Petition, I come next to conſider it, to wit, 


That the Parliament had often declared this 
pretended Power to be illegal; and for that 


we ſhall read the ſeveral Records in Parliament 


mentioned in their Petition, and produce ſe- 
veral ancient Records of former Parliaments 
that prove this Point, and particularly | in the 
Time of Richard the Second, concerning the 
Statute of Proviſors, where there were particu- 
lar Diſpenſations for that Statute ; ; the King was 


enabled | 
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- . 
4 » 


enabled to do it by Act of Farliament, and 


could not do it without. 
ILA. Ch. Fuft. Pray, Sir Robert Sowner, go to 

your Proots, and reſerve your Arguments til 
afterwards. 314 & 
8 


Sir Rab. Sawyer. My Lord, Tis but ſhortl 
mention theſe things; fo that, m y Lord, as to 
the Matter of this Petition, we al ſhew | you, 
that it is true and agreeable to the Laws of the 

Land. 


0 

Then, my Land, as to the Aan of del G 
vering it, I need fay no more, but that it WI 
plain from their Evidence, that it was in Ka 13 
moſt private and humble manner. And, as my WW; 


5 Lord Preſident ſaid, Leave was aſked of 2 FF 


King for them to preſent it; 3 Leave was given, 


thing, the Perſons, rd noble. Lands at 
we Wall ſhew, theſe are not Buſy- bodies, but 


and accordingly they did it. 


c 

We come then, my Lord, to a third e 
1 

l 


in this Matter have done their Duty, and med- 


dled with their own Affairs: That, my Lord, 


= will appear, 


Firſt, By the — Care that is repoſe i ti 


© them by the Law of the Land. They are a 
frequently in our Books called The King 5 55 0 


_ tual-Fuages;, they are entruſted with "th Care 


Clergy is their principal Care. 


of Souls, and the Superintendency over all the 


Bur, beſides this, my Lord, there is an- 


bother ſpecial Care put upon them, by the ex- I 
preſs Words of an Act of Parliament; for, I u 
over and above the general Care of the Church, II 

by Virtue of their Offices as Biſhops, the AC 


3 of 


of 1 Eliz. cap. 2. makes them 
dians of the Law of I Uniformity, and of that 


| all the Clauſes of that Statute of 1 Aliz. are 


"The Trial of the Sven Nin, 305 * 


Guar- 


other Law in his late Majeſty's Reign, where 
revived, and made applicable to the preſent 
State of the Church of England. Now in that 
Statute of 1 Eliz. there is this - JR. 


= Ard for the 4 Execution bereof, the 


Py s 1 Excellent Majeſty, the Lords Spi- 
ritual and Temporal, and all the Commons in 

this preſent Parliament aſſembled, do, in God's 

Name, earneſtly require and cha 


e all the Arch- 
enden that 2 


biſhops, and Biſhops, and other 


they do endeavour themſelves, to the utmoſ of 
S their Knowledges, that the due and true Exe. 
may be had throughout their Dio 
| ceſſes and 8 as they will anſwer before 
Cad, for ſuch Evils and Pla ague, wherewith XI. 
mighty God may juſtly puniſh l bis People, fer n- 1 


cution bereof 


leting this $004 and holeſame Low. 


This is the 8 that lies v upon ue Biſhops, 


to take Care of . Execution of that Law;  _ 
and I ſhall pray by d by, that 1 it may *. 8 


to the Jury. 
M. 80 a That is very well, inde 1 To 5 


| what purpoſe ? 


Sir Robert Sawyer. 80 that, my Lord, by this 


Law it is 13 that my Lords the Bi 


upon pain of bringing upon themſelves he 
Imprecation of this Act of Parliament, are 
No, _ —ä 2 
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"obliged t to Tx it executed; 
_ "when any thing comes under their Knowle, 
"eſpecially if 1 are to be Actors in it, 
has fuch a tendency to deſtroy the very Foun- 


and then, m. Fan 


that 


dations of the Church, as the Suſpenſion gf 
all the Laws that relate to the Church muſt 
do, it concerns them that have no other Ne. 


medy, to addreſs the King, 
it. 


ba Petition, about 


For that, Mr. Attorney, my Lord has 3. 


FR That if a proper Remedy be purſued 
in a proper Court, for a Grievance complained 


f, though there may be many Words that elk 


would be ſcandalous, yet, bein 
Courſe, they are no Scandal. 
In Lake's Cafe, in my Lord Hobbart. 


g in a r 


are aggrieved; and it is our Duty 


me. 
Beſides, my 
manded by 


Law? 


And ſo i it is fi 4 


My Lord, we muſt appeal to the King" 

we can appeal to no Body, to be relieved 3 
Sg gainſt an Order of Council, with which we 
ſo to do, 


; according t to "the Care that the Law hath SIG 


Lord, the Biſhops were com- 
this Order, to do an Act relating 
to their Eccleſiaſtical Function, to diſtribut i} 
it to be read by their Clergy : And how could 
they in Conſcience do it, when they thought | 
part of the Declaration was not according (0 


Pray, my Lord, What has been the Reaſor 
of his Majeſty $ conſulting of his Judges? And 


if his Majeſty, or any the great Officers, 0 


-his Command, are about to do any 


thing 


that is contrary to Law, was it ever yet ® 


Offence 


Privy Seal, a Command to ſequeſter the Profits, 
and to take Security to anſwer the. Profits, as 
the judgment of the Law ſhould go: But the 
| Judges there return an Anſwer, That it was 


my 11 . 
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* | Offence to tell the King ſo? I always looked 


upon it as the Duty of an Officer or Magiltrace;; 


to tell the King what is Law, and what is not 
Law. 


82 


In Cavendiſh: s Caſe, in the Queen? $ time, 


there was an Office granted of the Return of 
the Writs of Superſedeas in the Court of Com- 
mon Pleas; and he comes to the Court, and 
| deſires to be 
fice : The Court told him, They could do no- 
thing in it, but he muſt bring his Aſſize. He 


put into the Poſſeſſion of the Of- 


applies to the Queen, and ſhe ſends, under the 


Then 


againſt Law, and they could not do it. 


there comes a ſecond Letter, reciting the — 
mer, and commanding their Obedience. 
Judges returned for Anſwer, They were upon 
” dow Oaths, and were ſworn a the Lang, 
and would not do it. 


The 


My Lord, The like ans done in the time ul 55 


Now here, my Lord, is a Caſe full as ſtrong: 


| My Lords the Biſhops were commanded to do 
an Ad, which they conceived to be againſt. 


= 7 * 


We have it reported in 
= duderſon, in a Caſe where a Prohibition had 
gone: There came a Meſſage from Court, that 
a Conſultation ſhould be granted; and that was 
aa Matter wherein there were various Opinions, 
whether it was Ex Necęſſitate, or Diſcretionary, 


but there they returned, That it was againſt 
Law for any ſuch Meſſage to be ſent. 
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tition. If they 
lawful; but here they 


. they had ſaid the Law was otherwiſe, that ſure 
had been no Fault ; but they do not fo much 
as that, but they only ſay, it was ſo declared in 
Parliament ; and they declare it with all Hu- 
and Dutifulneſs. So that, my Lord, if 
woe conſider the Perſons of the Defendants, they 
have not acted as buſy Bodies; and therefore, 
| as this Caſe is, when we have given our Evi- 
| dence, here will be an Anſwer to all the Im i- 
cations of Law that are contained in this Infor- 
mation: For they would have this Petition 
work by Implication of Law, to make a Libel 
of it; but, by what I have faid, it will appear, 
| there was * of Sedition, nothing of Ma- 
lice, nothing of Scandal in it, nothing of the 
Pepper, that they have 


mility 


Salt, and Vinegar, and 
put into the Caſe, We ſhall prove the Mat- 
ters that J have opened for our Defence, and 
then, I dare ſay, your Lordſhip and the Jury 
will be of Opinion, we have done nothing but 
our Duty. - 4 
Mr. Finch. May it pleaſe your Lordſhip, 00 2 


Law, and t 


they decline it, and tell the King 
the Reaſon ; and they have done it in the mot 


humble manner that could be, by way of Pe- 


terms it) Reſcribere 


generally, that had been 


ful manner, by an humble Petition. If 


you Gentlemen of the Jury, This Information 


fets forth, (as you may obſerve upon opening it) 
Preroga-. 
tive, ſet forch his D=clarations that have been 
read, and made an Order of Council _ ow 
. ae 


that the King having, by his Royal 


ha. „** „„ 


had done (as the Civil Law 


have done it in a more 


| vernment in his R 


| | obſerved by the Court and the 1 


Reading the ſaid Declarations in the Churches, TE 
and that the Archbiſhop and Biſhops ſhould 
| ſeverally ſend them into their Diocelles, to be 

read; my Lords the Biſhops, that are t e De- 
r did conſult and conſpire together td 
diminiſh the Kingly N and Royal Pre- 
rogative of the King, and his Power and Go- 


Prer tive, in ſetting 
forth his RA id 6 Potter 
tion of that Conſpiracy, the Gods (as 
it was laid in the xe, a malicious, ſedi- 
tious, falſe, and feigned Libel, under 


of a Petition, and ſo ſet forth the Petition; and, 


* 0 s 2 bl 1 
— D - ** of " * . 
- * 


ne mer: * Þ Wb. 39 


pretenee 


that they publiſhed the Petition 1 in the Preſence I 


| of the King. 5 
Io0 this Charge in the Ie Noe” 


Guilty being pleaded, the Evidence that hath = 2 


_ given for the King, I know both by 


know will be taken into 9 * 1 | 
it does come A to the Proof of the Delivery 
of this Petition by my Lords the Biſhops ; for 
all that was Laid oy 

pleas'd to come was nd Evidence of any Deli- 
very at all; and my Lord Pr;fident's Evidence 
is, That they were going to deliver a Petition; 
but whether they dicke deliver it, or did it not, or 


till my Lord Prefident Was 1 


what they did e . know, This | 


2 the Evidence that has been given for the 


ing. 
But ſuppoſing now, my Lord, t that there 


vere room to preſ! that they had delivered 
this Petition ſet E 


u confider what the alen is between the 
128 33 King 


in the Information, _ 


ei 

N 4 

+4 

Fi 
{2 : 


am fure) cannot but have been obſerved by you, 
Gentlemen of the Jury: ö and one ſpecial Clauſe 


310 The Trial 2 the Seven „ Bijbaph. 


King and my Lords the Biſhops : The Queſtion 
18, Whether they are Guilry of contriving 15 
diminiſh the King's Regal Authority and hb . 

Prerogative, in bs Power and Government, in 
Ruins forth this Declaration? Whether they : 

are "Guilty of the making and preſenting a ma- 
Ticious, ſeditious, and ſcandalous Libel; and 


whether they have PL it, as it is faid 


| in the Information, the King's Pre- I 
ſence * Dp - 


So that the Queſtion i is not now medica? to 


this; Whether this Paper, that is ſet forth in 

the Information, was delivered to the King by 

my Lords the Biſhops ; but whether they have | 
made a malicious, ſeditious, and ſcandalous E. 
bel, with an Intent to diminiſh the King's Roy. 
al Prerogative, and Kingly Authority? And : 
then, if you, Gentlemen, ſhould think that 
thefe is Evidence given ſufficient to prove that 
my Lords the Biſhops have delivered to the 
King that Paper which is ſet forth in the Infor- 
mation; yet, unleſs they have delivered a falſe, 1 
malicious, ſeditious, and ſcandalous Libel; 
unleſs 
in the Kingdom; and unleſs they have con- 
trived this by Conſpiracy, to diminiſh the 
King's Royal Prerogative and Authority, and 


hey have publiſhed it to ſtir uf Sedition J 


that Power that is ſaid to be in the King, my 
Lords the Biſhops are not Gvilty of this "Ace 
ſation. . gun 
There are in this Dectittitios feral lilies, 6 | 
which, upon reading of the Information, ( 


hath 


| or for the Perſons that delivered the Petition, 
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hath been by the Council already 1 to you, 
and I ſhall not enlarge upon it. 

My Lord, This Petition that is chus delivers 
ed to the King, if it be a Libel, a ſcandalous and 


ſeditious Libel (as the Information” calls it) ĩt 
muſt be ſo either for the Matter of the Petition, 


or for the manner of preſenting and delivering 


it: But neither for the Matter, nor for the 


: Perſons, nor for the Manner of preſenting it, 


is there any Endeavour to diminiſn the King's : 4 
Royal Prerogative, nor to ſtir up Sedition, nor 


Reflection upon the King s true 1 —_ 
| * Authority. 
The Petition does kanibly ſet forth to * 
Majeſty, 
nation, and ſuch an Order of Council, they did 


dot averſe to any thing ed a 
chat Order, in reſpect to che juſt; — 
dience that they owed to the os nor in re. 
ſpect of their want of a due I 
thoſe Perſons to whom the had been 
Pleaſed to ſhe w his, Tendemeſz ani the Decla- 15 
nation being founded upon a Power of Diſpen- 
ſing, which had been declared illegal 2 
lament ſeveral times, and particularly in the 
Years 1662, 72, and 85, they did humbly be- 


ply with his Command in that atter) that he 
would not inſiſt upon it. | 
Now, my Lord, Where is the Contrivacs — 
to diminiſh the King's Regal Authority, and 
Royal Prerogative ? 


U 4 Tui 


that there having lin ſuch a Decl. 
N humbly repreſent to his 1 that at they dere e 1 


erneſs to 


leech his Majeſty (they not being able to com- 


d Qrrch, ot not receiving the Sacrament, or 


| — to do. 
1 With ſubmiſſion, that a Power to i 


abrogating them; for they are no longer i 
or ſuſpended: And to abrogate all at ones 


dor to do it time after time, is the ſame 
ting; and both are equally parts of the L. 


= Thar t the whole Legiſlative Power is in the 
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15 Thin: Declaration founded upon a Powet'! 
of Diſpenſing, which undertakes to ſuſpend all 
Laws fiaftical whatſoever, for not coming 


any other Nonconformity to the Religion eſta 
bliſhed, or for or by reaſon of the Exerciſe of 
in any manner whatſoever; ordering 
that the Execution of ali thoſe Laws be ummedi. 
_ avely ſuſpended, and they are declared 
0 2 as if the King had a Power 
td ſuſpend at once all the Laws relating to the 
 effubliſhed Religion, and all the Laws that 
were made for the Security of our Reformatio 
Theſe are all ſuſpended by his Majeſty's Deck 
| (as it is faid) in the Information, by 
| Vine of his Royal Frerogative, and Powerlo 


Now, my Lord, 1 have always „tab 


is 2 much 2 part of the Legiſlature as a Power 
te make Laws: A Power to lay Laws aſleep, 


and to ſuſpend Laws, is equal to a Power of 


Being, as Laws, while they are ſo laid aſleep; 


gillature. 
My Lord, in all the Education that 1 have 
had, in all the ſmall Knowledge of the Laws 
that I could attain to, I could never yet heat 
of, or learn, that the Conſtitution of this Go- 
vernment in England was otherwiſe than thus, 


Ko 


King, Lords and Commons; the King, and 
dis two Houſes of Parliament. But then, if 
this Declaration be founded upon a part of the 

Legiſlature, which muſt be by all Men ac- 

knowledged | not to reſide in x & King alone, 

but in the King, Lords and Commons, it 
cannot be a | legal and true Power or Prero- 
ive. 
This, my Lord, has been attempted. but in 
the laſt King's time; it never was pretended 


Notice of in Parliament, and declared againſt: 
So it was in the Years 1662 and 1672. 


In the Tear 1662, where there was but tbe 


leaſt Umbrage given of ſuch a Diſpenſing 
Power, altho 


his Speech to the Parliament, that he wiſhed 


before ſeemed to aſſume ; the Parliament was 
ſo jealous of this, that they immediately made 
| Application to his Majeſty, by an Addreſs 
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till then; and in that firſt Attempt it was ſo 
far from being acknowledged, that it was taken 


veh the King had declared, in 
he had ſuch a Power, which his Declaration 


againſt the Declaration; and they give Reaſons 


againſt it in their Addreſs : One, in 
was, That the King could not diſpenſe with theſe 5 
Laws without an Aft of Parliament. 


| then after his Majeſty had in his S 


tioned his Declaration to them, the Parliament 
there again, (particularly the Houſe of Com- 
mons) did humbly addreſa to his Majeſty ; ſet- 


without an Act of Parliament: 1 
Lordſhip. by and by, upon reading the Re- 
— cord, 


particular, 


There was another Attempt in 1672, a 
peech men- 


| ting forth, that this could not be done by — Z 


3 KY The we aeg Fa Ts. 
cord, will be ſatisfied what was the Event d 
all this. His Majeſty himſelf was ſo far pleaſed 
to concur with them in that Opinion, that he 
cancelled his Declaration, tore off the Seal, 
and cauſed it to be made known to the Houſs 8 
of Lords, by the Lord Chancellor, who, by | 
huis Majeſty's Command, fatisfied the Houſe of 

it, that his Majeſty had broken the Seal, and 
conelled- the Declaration, with this furs 
Declaration, which is entered into the Records Wy; 

of the Houſe, That it ſbeuld never be raum i iu. 
10 Example or Conſeguencte. cb 
My Lord, the Matter ſtanding thaw 1 in 10 
. ſpect to the King* s Prerogative, and the De. 
_ clarations that had been made in Furimem. 
ceonſider next, I beſeech you, how far 
ULDorqds the Biſhops were concerned in this Que: 
___ Mion,' e N to make their Wem to the | 
Ki | 


ng. | 
My Lords he Biſhops wing under a Com- 


: mand to publiſh this Declaration, it, was their 


Duty, as Peers of the Realm, and Biſhops f 


me Chureh; of Zagland, humbly to apply | 


their Reaſons, why. they could not obey that 
Command; and they do it with all Submil+ 
ſion, and all Humility, repreſenting to his 
Majeſty what had been declared in Parlia- 
ment; and it having been ſo declared, they 
could not comply with his Order, as appre- 
kending that this Declaration was founded 
upon chat which the Parliament declared to be 
illegal; and ſo his Majeſty's Command to 
— this Declaration, would not = | 
them 


0 
3 

themſelves to his Majeſty, to make known ! 
| 
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tem ſo to do. This they did as Peers; and 
this they had a Right to do as Biſhops ; ; hum- 
bly to adviſe the King. 

For ſuppoſe, my Lord, (which 1 18 not to be 
uppoſed in every Caſe, nor do I ſuppoſe it in 
this, but ſuppoſe that there might be a King of 
elend char ſhould be miſled ;) (I do not ſup- 
pole that to be the Caſe now, J ſay; but I 
bac it bath been the Caſe formenty] that the 
ng ſhould be environed with Counſellors 
that had given him evil Advice, it has been 
objected as a Crime againſt ſuch evil Counſel- 
bi that they would not permit and ſuffer 
the Great Men of the Kingdom to offer the 
King their Advice. How often do we ſay in 
Maſtminſter Hall, That the King is deceived in 


what more 1s there in this Caſe? © 
My Lord, if the King was Win. or 
under a miſapprehenſion of the Law, my 
Lords, as they are Peers, and as they are Bi- 
ſhons, are concerned in it; and if they hum- 
bly apply themſelves to the King, and olfer him 
their Advice, where is the Crime? _ 
My Lords, theſe noble Lords, the 4 


for, befides the Duty of their Office and the 
Care of the Church, that was incumbent, on 
them as Biſhops, they were here to become | 
Actors; for they were, by that Order of Coun- 
cil, commanded themſelves to publiſh iz, and 
to. diftribure it to the ſeveral Miniſters in 
their 


bis Grant? There is ſcarce a Day in the Term 
but it is ſaid in one Court or other; but it was 
neyer yet thought an Offence to ſay lo: And „ 


gants, bad more than an ordinary Call to this 


. : aa eh 8 a 2 ""* 9 
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heir ſeveral Dioceſſes, with their Cc Am otion 
to read it: Therefore they had more than lice? 
dinary Reaſon to concern themſelves in dit 
Matter. gars en? 
Next we are to conſider, my Lord, in Me K 
Manner this was done: They make their f 
plication to the King by an humble Peng g ü 
with all the Decency and Reſpect that could f a 
ſhewn, aſking Leave firſt to approach his es 
ſon; and having Leave, they offered my l 
 Prefident the Matter of their Petition, that um 
thing might ſeem hard or diſreſpectful, or Abe 
jf they intended any thing that was unfit to WIE 
avowed. When they had taken all this Care n WP | 
their Approach, begging Leave for it, thy f 
come ſecretly to the King in private, when he 
| was all alone, and there they humbly preſent 
this Pelition to his Majeſty. Now, how this 
can be call'd the Publication of a malicious and 
ſeditious Libel, when it was but the preſenting? 
of a Petition to the King alone; and how it 
can be ſaid to be with an Intent to ſtir up Sedi. 
tion in the People againſt his Majeſty, and to 
-Yalicpate the Hearts of his People from him, 
when it was in this private manner delivered 
to him himſeif only, truly I cannot appre- 
JJV 
My Lord, I hope nothing of this can be 
thought an Offence : If the Jury ſhould think 
that there has been Evidence ſufficient given, 
to prove that my Lords the Biſhops did deliver 
this Paper to the King, yet that is not enough | 
to make them guilty of this Information, un- 
leſs this Paper be like wiſe found to he in dimi· 
— ITS: — 


nal 


4146; 
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tion of the King Royal. Prerogative and 
| | Authority, in diſpenſing with and fuf- 
% of all Laws without Act of Parlia- 
* Unleſs it be found to be a Libel againſt 
+ King to tell him, That in Parliament it 
$ ſo and fo declared: And unlefs the prefent- 
be this by way of Petition (which is the Right 
bf all People that apprehend themſelves ag- 
rieved, to approach his Majeſty by Petition) 
a libelling of the King: And unleſs this 


lumble Petition, in this manner preſented to 


S . SY WW TT WV 


jous and ſeditious Libel, with an Intent to ſtir 
p the People to Sedition : Unleſs all this can 


nation. Therefore, my Lord, 


OS we Www / v Tas TR 


have opened. 
Mr. Pollixfen. Pray, my Lord, 


W 6 


aer ee = 


us a Point of Law, whether the Matter _ 
Wained in this Petition be a Libel: The King's 
Council pretend it is ſo, becauſe it ſays the 
Veclaration is founded upon a Power the Par- 

ment has declared to be illegal: But we fay, 
Nat whatſoever the King is pleas'd to fay in 

A Declaration of his, it is not the King's 

 Waying of it that makes it to be a Law. Now 
ve lay, this Declaration under the Great Seal 
W's not agreeable to the Lows of the Land; 
| an] mas for this Reaſon, Becauſe it does, at 


one. 


ak ora — nd. 


de King in private, may be ſaid to be a mali- 


de found, there's no Man living can ever find 
; Lords the Biſhops guilty upon this Infor- 
we will goon 
id make out this Alper that we have opened 
0 your Lordſhip, if Mr. Attorney and "Mr. - 
Follicitor think fit to argue ere that =_ 


Word on the fame Side. For the firſt Point, 


is Conſequence is otherwiſe, if as Declaratig 
ſignify any thing, And if it be the Wills 
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one Blow, ſet aſide all the * we 0 
England. 
My Lord, if this be Jenin: we _ ak 
R this Matter, for they are almoſt j 
Penal Laws; not only thoſe before the Refy 
mation, but ſince; upon which the whole G0 
vernment, both in Church and State, os ng 
= great meaſure depend. 
Eſpecially, my Lord, in Matters of Re 
gion they are all Penal Laws; for, by the AM 
of Uniformity, which my Lords the Biſhoy 
are ſworn to obſerve, and — by an * 
Clauſe in the Act, no Man is to preach unl 
he be epiſcopally Ordained ; no Man d ul 
| preach. without a Licenſe: If all this be ſer lf 
fide, I confeſs, then it will go very far into till 
whole Eccleſiaſtical Government. If yh 5 
denied, we are ready to argue that too. ' = 
_ Ch. Fuſt. They are to 2 ſo ſtill. zu 
Mr. Pollixfen. My Lord, I am ſure, th 


the King, my Lord, the Will of the King i 
What the Law is: If fo be the King's Wil 
be not conſonant | to the Lr. it is 10 
obliging. 8 
Ich Lord, the Caſes. that. we PEE had. 4 
TY Diſpenſations are all ſo many ſtrong,Authais 
ties againſt a general or particular Abrggatid 
Lora, that is a Malter of Law, which ii 
it Fall out to be any way doabrful, it will be! l 
to have it debated — ſettled. 
If they will ſay, that the Penal. Lows a 
Matters Eccleſiaſtical can be e / 
n Cy 


nulled, or made void pro tempore, or for Life, 
without the meeting of the King and People 
nnn Parliament, I moſt confeſs they ſay a- great 
Thing, as tis a Point of great Concern; but, 
I think, that will not be ſaid: And all that has 
been ever ſaid in any Caſe touching Diſpenſa- 
dons, proves quite the contrary, and aſſerts 
That 1 affirm: For, Why ſhould any Man go 

M about to argue, That the King may diſpenſe 
a with this or that particular Lam, if at once he 
can diſpenſe with all the Law by an undoubted 
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| Prerogative © This is a Point of Law which 8 


we inſiſt upon, and are ready to argue with 
them; but we will gg on with the reſt of thoſe 


MF Things that we have offered. And firſt, we 


will read the Act of Uniformity | made = 


| Fliz. that Clauſe of it where they are fo 


| fintly cuarged to ſee to the Execution of that 
U. 
This AQ, my Lab by the Act of Unifar. : 


\ | mity made in the beginning of the late King's 
i Reign, is revived, with all the Clauſes in it 
1 relating to this Matter. If then this be a Duty 


incumbent on them, and their Oaths require 


W | it of them, and if they find that the Pleaſure 
of the King, in his Declaration, is that which is 


not conſonant to this ou what bow they 
do? 3 oO Ts 

Can any thing be more humble, or done 
with a more Chriſtian Mind, than by way of 
Petition to inform the King in the Matter? 
For I never thought it, nor hath it ever (ſure/ 
been thought by any Body elſe, to be a Crime 
1 petition the King : For the King may be 

_ miſtaken 
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miſtaken in the Law, ſo our Books fay ; and 
we every Day, in Weſtminſter Hall, —_— 2 
gainſt the King's Grants, and ſay, He is de- 
ceived in his Grants. Tis the great Beneſt 
and Liberty which the King gives to his Sub. 
jects, to argue the Legality or legality of his 
Grants. 
My Lord, when all this | is ans. to mb 
this 3 be a Libel, by putting in the Words 
Maliciaus, e, Scandalous, and with an 
Intent to raiſe Sedition, would be pretty hard, 
---My Lord, we Pray that Clauſe 0 the * 
A tute may 8 35 2 
M.. Fol Gen. What fo fog? = 
Nur. Pollixfen. Tis a general Law, and 
therefore the Court will —_ notice of it 3 and 
we pray the Jury may hear it read, | 
Mr. Soll. Gen. I agree it to be as Mr. Palla 
ie has opened; and I agree it to be as Sir Ke 
Bert Sawyer has opened it. 
Mr. Serj. Pemberton. My Lord, we - ſhall ow 
it upon a ſhort Point. My Lords the Biſhops 
are here accuſed of a Crime of a very heinous W 
Nature as can be; they are here branded and 
ſtigmatized by this Information as if they wer 
ſeditious Libellers, when, my Lord, it will in 
truth fall out, that they have done no more 
than their Duty; 1 1 Duty to God, their 
Duty to the King, and dir Duty to the = 
Church. = 
1 this Caſe, that which we humbl 
offer to your Lordſhip (and infiſt upon it #8 
very plain) is this : That the Kings. of E 


land have no Power to ſuſpend or In penſe wy 
C 
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the Laws and Statutes of the Kingdom that 


eſtabliſh our Religion; that's it which we 


ſtand upon for our Defence: And we ſay, that 
ſuch a Dit nſing Power with Laws and Sta- 
tutes, is a Thing that ſtrikes at the very Foun- 
dation of all the Rights, Liberties, and Pro- 
perties of the King's Subjects whatſoever. It 
the King may ſuſpend the Laws of the Land 
which concern our Religion, I am ſure there 
is no other Law but he may ſuſpend : And if 
the King may ſuſpend all the Laws of the 
Kingdom, what a Condition are all the Sub- 
jects in for their Lives, Liberties and 2 
ties! All at Mercy. e 
My Lord, the King's legal 13 
are as much for the Advantage of his Subjects 
as of himſelf, and no Man goes about to 


= ſpeak againſt them; but, under pretence of 
egal Prerogatives, to extend the Power of the 


King, to ſupport a Prerogative that tends to 
the Deftrattiva of all his Subjects, their Reli- 
gion and Liberties, in that (I think) they do 


be King no Service who go about to do it. 


But now we fay, with your Lordſhip's Fa- 


YH vour, that theſe Laws are the great Bulwark 


of the Reformed Religion; they are, in truth, 
that which fenceth the Religion and Church of 
England, and we have no humane Fence be- 
By fides. They were made upon a Foreſight of 
dhe Miſchief that had and might come by 
falſe Religions in this Kingdom; and they 
were intended to defend the Nation againſt 
them, and to keep them out, particularly to 


keep out the Romiſh Religion (which is the 
No. XXI. X very 


l.eaſtant Religion. Suſpend thoſe Laws, and 


and all this Care, and all thoſe Statutes go for | 


all out ' of Doors, and then that Religion 


322 The Trial of the Seven Biſhops. | 
very worſt of all Religions) from prevailing 
among us; and that is the very Deſign of the 
Act for the Teſts, which is entituled, An 43 

to prevent Dangers that may happen from Popif 

Recuſants. 
My Lord, if chis Declaration ſhould take 
effect, what would be the End of it? All Re. 
ligions are let in, let them be what they will, 

Ranters, Quakers, and the like; nay, even 
the Roman Catholick Religion (as they call it; 

which was intended, by theſe Acts of Parliz- | 

ment, and by the Act of Uniformity, and ſe- 
veral other Acts, to be kept out of this Nation, 
as a Religion no way tolerable, nor to be en. 

: dured A 5 
Ik this Declaration take effect, that Religia = 
will ſtand upon the ſame Terms with the Pr. 


that Romiſb Religion that was intended to be 
prohibited, and ſo much Care was taken, and 
10 Statutes made, to prohibit it, will come in; 


nothing: This one Declaration ſets them 


ſtands upon equal Terms with the Eſtabliſhed 
Religion. 
2 Ny Lord, we fay this farther, T hat my 
1 the Biſhops —4 the Care of the Church 
by their very Function and Offices, and are 
bound to take care to keep out all thoſe falſe 
Religions that are prohibited, and deſigned to 
be kept out by the Law. My Lords the Br 
| ſhops finding this Declaration founded upon a 
meer r pretended Power, that had been cn 
 nwally 
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nually oppoſed and rejected in Parliament, 
could not comply with the King's Command 
to read it. 

My Lord, ſuch a Power to diſpenſe with or 
ſuſpend the Laws of a Nation cannot, with 
| any Shadow of Reaſon, be. It is not long 
fince, that ſuch a Power was ever pretended 
to by any but ſuch as have the Legiſlative too; 
for *tis plain, that ſuch a Power muſt, at leaſt, 
be equal to the Power that made the Laws. : 


Jo diſpenſe with a Law, muſt argue a Power 


greater, or, at leaſt, as great as that which 


2 made the Law. 


| My Lord, it has hw. often ſaid in our 
1 Books, That where the King's Subjects are 
concerned in Intereſt, the King cannot ſuſpend 
or diſpenſe with a particular Law: But, my 
Lord, how can the King's Subjects be more 

* | concerned in Intereſt than when their Religion 
lies at ſtake? It has been reſolved, upon the 


| Statute of Symony, That where the Statute has 
| difabled the Party to take, there the King 


could not enable him againſt that Act of 3 


Parliament; and, Shall it be ſaid, that by 
bis Diſpenſation he ſhall enable one to hold an 
Office who is diſabled by the Teſt Act? 


My Lord, we ſay, The Courſe of our "aw 


allows no ſuch Diſpenſation as this Declaration 
to: And he that is but meanly read in our 
Law muſt needs underſtand this, That the 
Kings of England cannot ſuſpend our Laws; 


for that would be, to ſet aſide the Law of the 


Kingdom: And then we might be clearly 
> iT with- 
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without any Laws, if the King ſhould pleaſe 


to ſuſpend *em. 


'Tis true, we ſay the laſt King Charles was 
prevailed upon, by Miſinformation, to make 


_ a Diſpenſation ſomewhat of the Nature of this, 
though not ſo full an one, for that diſpenſed 
only with ſome few Ceremonies, and Things 
of that Nature; but the Houſe of Commons 
(this taking Air) in 1662, repreſent this to the 
King by Petition. And what is it that they 
do repreſent? That he, by his Diſpenſation, 


has undertaken to do that which nothing but 


an Act of Parliament can do; that i is, the diſ- 


penſing with Penal Laws; which is only to 


be done by Act of Parliament. And there- 1 
upon *twas thought fit, upon the King's Ac- ib 


count, to bring in an Act for * in ſome 
Caſes. 


My Lard, the King did aw. 4 in x his Speech 3 


to the Parliament (which we ule as a great Ar- 
gument againſt this Diſpenſing Power) ſay this, 
That, conſidering the Circumſtances of the Na- 


tion, be could wifh with all his Heart that be 
had ſuch a Power, to diſpenſe with ſome Laws, 


in ſome Particulars. And thereupon there was 
a Bill, in order to an Act of Parliament, 


brought in, giving the King a Power to diſ- 
penſe; but, my Lord, with a great many Qua- 


lifications. Which ſhews plainly that it was 


taken by the Parliament, that he had no Power 
_ — with the Laws of himſelf. 
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My Lord, afterwards in 1672, the King 
was prevailed upon again to grant another Dil⸗ 
penſation, ſomewhat larger. 
£4. Ch. Fuſt. Brother Pemberton, I TY 
not interrupt you, but we have heard of this 
over and over again already. 
Mr. Serj. Pemb. Then ſince your Lordſhip 
is fatisfied of theſe Things, (as I preſume you 
are, elſe 1 ſhould have Sone on) I have * - 


my Lord. 
Mr. Serj. Levinz. But, my Lord, we ſhall 


go a little higher than that, and new, that it 
has been all along taken as the ancient Law of 
England, That ſuch Diſpenſations ought to be 


by the King and the Parliament, and not by 
the King alone. 7 0 
Mr. Sol. Gen. My Lord, if you will Amit 


every one of the Council to Speech i it, before 


they give their Evidence, when ſhall we come 


1 to an End of this i We ſhall be here till 


| „ 


Ld. Ch. Juſt. They have no mind to have 


an End of this Cue, for they have kept it 
three Hours ge than they need to have 
done. I 
Mr. Serj. Pemb. My Lot, this Caſe does © 
require a great deal of Patience. 5 Es 
II. Cb. Juſt. It does fo, Brother, and the 
Court has had a great deal of Patience; but we 
muſt not ſit here only to hear Speeches. 
Mr. Att. Gen. Now, after all their Speeches 
of two Hours long, let them re cad any thing, 
if they have it. 0 
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Sir Rob. Sawyer, We will begin with the 
Record of Richard the 6 * 


Fiber. 


[William Fiſher, Clerk to Mr. Ince, ſworn. * 


L Ch. uſt. What do you ask kim ? ? 


Sir Rob. Sawyer. Row * that Copy of "0, 
Record. ey 


Cr be Record Was ther n Prom hin 'Y 


IA. Cb. Fuſt. Where had you thoſe, Sir 3 
Mr. Fiſher. Among the Records in the 7 ower, We 
ILA. Cb. Just. Are they true Copies ? Ebel 
Mr. Fiſher. Yes, my Lord. „ 
T4. Cb. Fuſt. Did you examine them by the 1 


| | Record | 3 


Richardi Secundi XV. No. 1. 


Mr. Fiſber. Yes, my Lors. 


. Ur Rob. * Thea hand them in, pur 


— 


[Clerk reads 4 


Ko Rotulo Sagano, de Amno Regni Regis | 


- My Lord, it 
is written in French, and I ſhall make. but a 
bad Reading of it. 4 
Sir Sam. Aſtrey. Where is the Man that ex- 
mined it? Do you underſtand =. 
Mr. Fiſher. Yes, my Lord. 
Sir Rab. Sawyer. The Record is in another 
Hand than this; they may eaſily read it. 


Mr. Soll 
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Mr. Soll. Gen. Who copy*d this Paper? 
Mr. Fiſher. I did examine it. 
Mr. Soll. Gen. What did you examine it 
with ? 
Mr. Fiſher. 1 looked upon that Copy, and 
Mr. Halſtead read the Record. 
IA. Ch. Juſt. Young Man, read out. 


EY F iſher reads * 


JV. endredy Lende maine del Aimes gu fit le = 
Primier. our Th 


Mr. Sol Gen. Pray, tell us, what i it is v0 


; * have read. 


till ſuch a time. 


Mr. Serj. Levinz. Il tell you what it is, 
Nr. Sollicitor: *Tis the Diſpenſation with the 


ment does gives the King a Power to diſpenſe 


| Mr. Soll. Cen. Don't you think the King'® 
2. Prerogative i is ed by many Acts of Parlia- 


ment? 


without an Act of Parliament, what need was 


there for the making of it? 
MM. Soll. Gen, Mi. Serjeant, we are not to 


8 * with you about that yet. 


£4. Ch. Juſt. Read it in Eri , for the 8 


to underſtand it. 
Mr. Fiſher. My Lord, I cannot undertake | 


to read it fo I) in Engliſh. 


Statute of Proviſors: And the AR of Parlia- 3 


Mr. Serj. Levinz, If the King could diſpenſe. 4 


Mr. Tt Fs Why don't you produce = 


E © the 


TEE e —— ———_—_ 
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the Records that are mentioned in the Petition, 

| thoſe in King Charles the Second's time? 
Mr. Serj. Levinz, We will produce our Re. 

cords 1n Order of Time, as they are. 


Sir Sam. Aſtrey. There is the Clerk of the 


Records of the Tower, Mr. * will read 
it very well in French or Engliſh. 


Then Mr. Halſtead was Leben to interpret 
the Records into Engliſh according to the = 
beſt of his Skill and Knowledge; but not 
reading very readily——A true Copy of 
the Record in Engliſh follows, out of the 
Rolls of Parliament, in the 15th Year of 
3 Richard the Second, Numero 


er, the Morrow. of All. Souls, which 
IL was the Firſt Day of this Parliament, Hol- 
* den at Weſtminſter, in the: fifteenth Year of the 


Reign of our Lord, King Richard the Second, 
after the Conqueſt : The Reverend Father in 


Gad, the Avebbilbop e of York, Primate and 
Chancellor of England, by the King? s Command- 


ment, being preſent in Parliament, pronounced 


and declared, very nebly and wiſely, the Cauſe of © 


_ the Summons of this Parliament: And ſaid, 
* firſt, That the King would, that Holy Church | 
principally, and afterwards the Lords Spiritual 
and Temporal, and alſo the Cities and Boroughs, 
ſbould have and enjay their Liberties and Fran- 


F biſes, as well as they had them, and enjoyed 


ems In the T: ie i bis Noble Progeni tors, 
— Kings 


be ſam War may be maintained at the leaft 


Kings of England; and alſo, in bis own Time. 
And afterwards ſaid, the Summons of this Par- 
liament was principally for three Occaſions : The 

firſt Occaſion was, to ordain how the Peace and 
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Quiet of the Land, which have heretofore bees 


greatly blemiſhed and diſturbed, as well by De- 
tration and Maintenance, as otherwiſe, mi gbt 
be belter holden and kept, and the Laws — 
executed, and the King's Commands better obeyed. 
The ſecond Occaſion was, to ordain and ſee þ 


the Price of Wool, which is, beyond meaſure, 
leſſened and impaired, might be better amended 


and inhauced. And 5 that in caſe the War © 
 fhould begin again, at the End of the preſent 
 Truce, to wit, at the Aſſumption of our Lady 
next coming, to ordain and ſee, how and whereby 


Charge of the People. And the third O. cafion 3 
wat, touching the Statutes of Proviſorꝶ to ordι — 
and fee how our Holy Father might have that 
which to bim belongs; and the King, that which 
belongs to him, and to his Crotun; according unto 


. that, Render unto Ceſar the Things that are 


Cæſar's, and unto God the Things which are 


Yours 508 


r Record, of Richard the Se- 


| cond, was read as follows, out of the Rolls 


of Parliament, in the fifteenth Year of 
King Richard the Second (No. 8.) 


B E it remembered, touching the Statute of 
Proviſors, Ty hat the Commons ( for the great 


* 


1 
* 
q 
1 
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Confidence whi th they have in the Perſon of oun 
Lord the King, and in his moſt excellent Know- 
ledge, and in the great Tenderneſs which he hath 


for. bis Crown, and the Rights thereof ; and alſo, 

in the high and noble Diſcretion of the Lords) 

have aflented, in full Parliament, that our ſaid | 
Lord the King, by Alvice and Aſſent of the ſaid 


Lords, may make Sufferance touching the ſaid 
Statute, as ſhall ſeem to him reaſonable and profi- 


e table, until the next Parliament, 2 as the ſaid 
Sͤtatute be not repealed in no Article thereof : 
Ad that all thoſe who have any Benefices by force 


of the ſaid Statute, before this preſent Parlia- 


ment; and alſo, that all thoſe to whom any Aid, 
 Tranguillity, or Advantage is accrued, by Virtue 
e the ſaid Statute, of the Benefices of Holy Church 
| (of which they were heretofore in poſſeſſMn) as 
well by Preſentation, or Collation of our Lord 

| the King nas of the Ordinaries or Religious 
Perſons whatſoever, or by any other manner or 
way whatſoever ; may freely have and enjoy them, 
and peaceably continue their Poſſeſſion thereof, 
wi bout being ouſted thereof, or any ways chal- _ 

lenged, hindered, moleſted, diſquieted, or grieved 
Bereaſter, by any Proviſors, or others, againſs 
the Form and Effet of the Statute aforeſaid, by 

reaſon of the ſaid Sufferance in any time to come. 


And moreover, That the ſaid Commons may 
difagree, at the next Parliament, to this Suf- 


ferance, and fully reſort to the ſaid Statute, 

N;fit ſhall ſeem good to them to do it: With Prote- 
tation, that this Aſent, which is a Novelty, 
and has not been done before this time, be not 
drawn into TS Ka or Conſequence for time 


to 
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to come. And they pray d our Lord the King, 
that the Proftation 064 be enter d of Record, 


in the Roll of the Parliament: And the King 
granted, and commanded to do it. 


Mr. Seri, Lovin. Now, my Land; we will 


E 20 on. This was in Richard the Second's 


Time: And a Power is given by the Commons, 
to the King, with the Aſſent of the Lords, to 
diſpenſe, but only to the next Parli ment, with 


24 Power reſerved to the Commons; and to di- L 


agree to it, and retract that Conſent of theirs 


the next Parliament. 


this Record, now read, the Parliament give 
the King a limited Power, and for a ſhort time, 


Sir Geo. Treby. The State of Provifors was, 


and is a Penal Law, and concerning Eccle- TY 


ſiaſtical Matters too, viz. The Collating and 


Preſenting to Archbiſhopricks, Biſhopricks, Be- E 
' nefices, and Dignities of the Church: And m 


to diſpenſe with that Statute. But, to obviate 


all Pretence of ſuch a Power's being inherent 
in the Crown, as a Prerogative, they declare, 


(1,) That it was a Novelty ; that is as much as 
-- ſay, That the King had no ſuch Power be- 


fore. (2.) That it ſhould not be drawn into 
Example; that is to ſay, That he ſhould have 


no ſuch Power for the future. 


Mr. Serj. Levinz. Now we will go on to the 
Records mentioned in the Petition; thoſe in 
the laſt King's Time, in 1662, and 1672 ; and 
that in this King's Time, in 16385—— Where 
15 the Journal of the Houſe of Lords? 


[ Mr. 


— 
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la. Walker fworn.] 
L, Ch. Tub Is that the Book of the Houſe 


2 of Lords? 


+” br; Walker. It ; is the Journal of che Houſe I 
of Lords. : 
I. Gb. Juſt. 18 it kept by you? 1 
Mr. Walker. Yes, my Lord. 
IL. Ch. Juſt. Where is it kept? 


IWe eſkminſter. 
Mr. Soll. Gen. What i is that 2 
Mr. Serj. Levinz. It is the ound of the 


| Nr my Lord, there 


Bone Thing that is mentioned in the laſt Re- 


| cord that is read, which is worth your Lord- 


ſhip's and the Jury? s Obſervation : That it is 


. declared a Novelty, 5 a Proteſtation, that it 


ſhould not be drawn into Precedent for the fu- 
5 : 
7 - Juſt. Thar has been obſerved, Bro- | 

ther: Let us hear you Record read. Z 


[Cit reads. 1 


Die 1 18. die Febewarii, FOO 


* His Majeſty was preſent this Day, ſitting 


* in the Regal Crown and Robes, the Peers 


( 


gave Order to the Gentleman-Uſher of the 
Black- rod, to ſignifie to the Houle of Com- 
mons his — 2 that they preſently come 


8 up, 


1 


0 


Mr. Walker. In the uſual Place, here in 


being likewiſe in their Robes: The King 


3s often wiſh [Bed you had been together, to help me in 
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ce up, and attend His Majeſty, with their 
* Speaker; who being preſent, His 2 
made this Speech following. 


FT My Lords and Gentlemen, 
4 very glad to meet you here again, having 
thought the Time long ſince we parted, and 


| » ſome Occaſions which have fallen out: I need not - 


repeat them unto you, you have all had the Noiſe 
of them in your ſeveral Countries; and, God be 


| thanked, they were but Noiſe, without any worſe =. 


Effetts. 
"To cure the Diſtempers, and compoſe the dif- 


ferent Minds that are yet amongſt us, I ſet forth = IM 


my Declaration of the 26th of December. In 


which you may ſee, I am willing to ſet Bounds 1 


the Hopes of ſome, and to the Fears of others ; of 


evhich, when you have examined well the Grounds, . 
1 doubt not but 1 ſhall have your Concurrence 


. n to all Severity for Religion and Conſeie _ ws, 


boo miſtaken ſoever it be, when it extends to 


Capital and Sanguinary Puniſhments ;, which, I 
am told, were began in Popiſh Times. There- 
fore, when 1 ſay this, T hope I fhall not need ts 
warn any here, not to infer from hence, that 4 13 


mean to favour Popery. I confeſs ta You, there 


are many of that Profeſſion, «who, having ſerved 
my Father and myſelf very well, may fairly hope 
For ſome Part in that Indulgence I would willing- 
ly afford to others wha diſſent from us. But let 
me explain myſelf, leſt ſome miſtake me berein, as 
. heard they Gs in my Declaration: Jam far 


from 
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from meaning by this, a Toleration, or qualify. 
ing themſelves thereby to hold any Offices, or 
Places of Truſt in the Government, Nay, fur- 


the Growth and Progreſs of their Doctrine. 
I hope you have all ſo good an Opinion of 1 my 
Zeal for the Proteſtant Religion. as I need no; 
tell you, I will not yield to any therein, not to the 
Biſhops themſelves ; nor in my liking the Uni- 


— formity of it, as it is now eftabliſh'd ; (which be- 
img the Standard of our Religion, muſt be kept 


tures. And yet, if the Diſſenters will demean 
themſelves peacably and modeſtly under the 

Government, I could heartily wiſh, I had fuch _ 
a 1 of ha rae to ue upon Occa- 


| - Sir Gwe. ne. 
ane. 


Pray, sr. read chat out di _ 


(6 lerk reads.) 3 5 
1 | heartily wit het ach» Pie 


tber; I deſire ſome Laws may be made, to hinder | | 


pure and uncorrupted, free from all other Mic by 


of Indulgence to uſe upon Occaſion, as might |}. 


not needleſly force them out of the Kingdom; 
or, ſtaying here, give them Cauſe to conſpire EY 
- * the Peace of it. * 


My Lords and Gsies 


I would lock like Flattering in me, to tell you 
in what Degree I am corfident of your W: [dom 


and N in ail 7 hings bat relate io the 
— 
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Greatneſs and Proſperity of the Kingdom. If 
yon confider well what is beſt for us all, I dare 
ſay. we ſhall not 5 1 have no more to ſay 
to you at preſent, but, once again, to bid of 
heartily welcome. Es, 


Mr. Finch. The next thing we ſhall ſhew 
you is, that after the King had made this Speech, 
and wiſt'd he bad ſuch à Power of Indulgence 10 
Iſe upon Occaſion, there was a Bill in the Houſe 


i of Lords brought in, to enable the King to 


diſpenſe with ſeveral Laws: We ſhall ſhew you 
= the Journal, where it was read and commit- 


ted; but further than that it went not. 


1 Jul. What Uſe do you make of this, 8 
Mr. Finch. 


Sir Rog. — You may eafily apprehend : 
the Uſe we ſhall make of it. (The King, in 


his Speech, ſays, He wiſh?d be had ſuch a 


Power ;) the Houſe of Lords thought he had 
not; and therefore they order*d a Bill to be 


brought in, to enable him. — Read the 


Journal of the 2 of the 1 73th of . = 
0 3602. 3 5 


[Clrt reads. ] 
Die Veneris XIII. die Marti, 1662. 


ce After ſome Debate, whether the Houſe 
© ſhould be put into a Grand Committee, for 


the further Debate of the Bill concerning 


His Majeſty's Power in Eccleſiaſtical Af- © 
“fairs, It was put to the Queſtion, VIZ. 
4 | 2 AS 
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As many of your Lordſhips as would have 
“e this Rouſe adjourn*d, and put into a Com- 
« mittee, to conſider of the ſaid Bill, fay, "8 
© Content ; others, Not Content. 
nl 

* And then the Lord Chamberlain of the 
5 1 „ Houſhold was directed to take the Chair, 
< as formerly; which he did accordingly. p 
And after Debate, the Houſe was reſum- 
* ed, after the Grand Committee had ap- 
— pointed a Sub- Committee, touching the fad 
3 2 Bill. 


Sir Rob. 1 This i iS i in the 3 of 


te Houſe of Lords about this Matter 3 


= * wall now ſhew 700 che Bill — 


laut reads . 


An 4 concerning fr Majeſty's ” 
Poser i in Ecelefi aftical Mau, = 


" Hereas divers of ks Maj jeſty⸗ 8 Subjects, 


13 guided Conſciences (whereunto the Licen- 
tiouſneſs of theſe late unhappy Times have 


thro' Error of Judgment and miſ- : 


much contributed) do not conform themſelves = 


to the Order of Divine Worſhip and Service 
eſtabliſhed by Law; and although his Majeſty 


and both Houſes of Parliament 3 are fully ſatis- 
fied, that thoſe Scruples of Conſcience, from 


whence this Noncontormuty ariſeth, are ill 
| grounded ; 2 


* ; and that the Government of the 
Church, with the Service thereof (as now eſta- 
bliſhed) is the beſt that, is any where extant, 
and moſt effectual to the Preſervation of the 


Proteſtant Religion: Yet hoping that Cle- 


mency and — ky may, in time, wear 
out thoſe Prejudices, and reduce the Diſſenters 
to the Unity of the Church; and conſidering 
that this . how neceſſary ſoever, can- 
not be diſpenſed by any certain Rule, but muſt 


3 vary, according to the Circumſtances of Time, 


and the Temper and Principles of thoſe to 


| whomit is to be granted; and his Majeſty be- 


ing the beſt Judge when, and to whom, this 
Indulgence is to be diſpenſed, or as may be 
moſt conſiſtent with the publick Peace, and 
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without juſt Cauſe of Offence to others : And | L 
F to the — his Majeſty may be enabled to ex er- 
ciſe it with univerſal Satisfaction, Be it enacted 


by the King's moſt excellent Majeſty, by Ad- 


vice and with the Conſent of the Lords Spiri 5 


tual and Temporal, and Commons, in this pre- 


ſent Parliament aſſembled, and by the Autho- 


rity thereof, That the King's Majeſty 


may, 


by Letters Patents under the Great Seal, or by 


| ſuch other Ways as to his Majeſty ſhall ſeem 
meet, dif W with one Act or Law, made 
the laſt Scion of this 


3 tituled, An Al for the Uniformity of Publict 


| Prayers, and Adminiſtration of the Sacraments, 
and other Rites and Ceremonies ; and for Efta- 


Bliſbing the Form of Making, and Ordaining, 
and Conſecratins Biſhops, Prieſts and Deacons, 


zn the Church of England, and with any other 


r 3 Laws 


preſent Parliament, en- 


. 
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EE or Statutes concerning the ſame; or re- 
quiring Oaths, or Subſcriptions ; or which do 
enjoin "Conformity to the Order, Diſcipline, 
and Worſhip eſtabliſhed in this Church, and 
the Penalties in the ſaid Laws impoſed, or 
any of them: And may grant Licenſes to ſuch 
of his Majeſty*s Subjects of the Proteſtant Re- 
ligion, of <6 inoffenſive and peaceable Dif. 
poſition his Majeſty ſhall be perſuaded, to en- 
joy and uſe the Exerciſe of their Religion and I 
Worſhip, though differing from the publick 
Rule; (the faid Laws and Statutes, or any 
Diſabilities, Incapacities, or Penalties in them 
or any of them contained, or any Matter 
or Thing to the contrary thereof notwith- 1 
i ſtanding.) 15 85 
Provided always, and be it enacted, That 
no ſuch Indulgence, Licenſe, or Diſpenſation | 
hereby to be granted, ſhall extend, or be con- 
| Frrued to extend to the tolerating or permitting _ 
the Uſe or Exerciſe of the Popiſh or Roman 
 Catholick Religion in this Kingdom; mor 
1390 enable any Perſon or Perſons to bold or 
exerciſe any Place or Office of public Truſt 
within this Kingdom; who, at the beginning 
of this preſent Parliament, were, by the Laws 
and Statutes of this Realm, diſenabled there · 
unto; nor to exempt any Perſon or Perſons 
from ſuch Penalties as are by Law to be in- 
flicted upon ſuch as ſhall oubliſh or preach any 
thing to the Depravation or Derogation of the 
| Book of Common. Prayer, or the Government, 
Order and Ceremonies of the Church, eſta- 
bliſhed by Law. | TR: COM. 
— Provided 


1 


A _ 3 "uy 5 2 
* - 46.) ” 
* Pe 7 - 
* 
— * - 
— ” . 
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Provided alſo, and be it Enacted, That no | 
ſuch Licenſe, or Diſ penſation ſhall extend to 
make any Prieft or Ain, ger capable F any Ec- 
claſiaſtical Living or Benefice, with Cure, who 

| ſhall not, before the Archbiſhop of the Pro- 
vince, or Biſhop. of the Dioceſs where he lives, 
make fach Subſcription to. the Articles of Reli- 
gion as is enjoined by the Statute of the Thir- 
teenth of. Elizabeth, made for Reformation : 

Diſorders in the Church. Nor ſpall extend, or 
| be conſtrued to extend. to diſpenſe with the Book cf 
Common Prayer: But that the ſaid Book ſhall 
be ae read in all the Cathedral Hebe Col- 


legiate Churches, and in all the Par {ts 8 
2 and Publick — \ # ET 3s 
E 5 he Rob. $1 awyer. Here y 0 tt Þ * 
Wunat the LAS did in this 8 ſhall 
now ſhew you, out of - the Commons Journal, 
what they did concerning this Speech of the 


King,—Shew the n * the 2 oh: * 
Fan Ae 7 hos 4 


5 + 


J N 
1488 


[6 Joirdl/wem) 3 
r \ 22 3 10 | 
HS . % D you examine ta we 


Me, 2 It is the Origin nal Hook, 


" 47 . * 
”" 4 » 1 * — 5 0 1 1 — , I mY 
of 7 4 , „ "One, rere de 


a A of Uniformity. 
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| A 


5 | te Book abr into the Cart. 
(Clerk reads.) 
Februatii, | 15 Car. u. 


5 - Die Mertarii i 25 die 

Reſolved, That 1 Eee eſented _ 
Sir Rob. Sawyer. You muſt begin ab ve e. 
The Houſe 0 tobk into Debate 


| 8 e lourt reads.) 


The Houſe then tock 5 into Debate (hes Mat. 5 
ter touching Indulgence to Diffenters, from the 


. Ba © being put, That che preſent I 
= Debate be * till to-morrow ” 

Morning, 50 
Db. The Houle was d ivided 3 
15 The Teas went out. 


= Sir ir Joby Goodrick, ad Sir Wi Man Bote, 
Tellers for the Noes z with the Noes, 161. pe 


Sir Richard 4 raph, and Sir 7 ob Talbott . 
Tellers for the dus; 3 wt > the Ye eas 17 9. 


„ * 


And i it paſſed i in the Negative 8 


Reſolved, S. 
That it be preſented to the King? 8 Majeſty, 


as the humble Advice of this Houſe, That no 


Indulgence be granted to the Diſſenters, from 
the Act of Uniformity——— — 
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Mr. Sol. Gen. Does your Lordſhip think it 
to be Evidence? 

ILA. Ch. Ji. Let them read it, Mr. Solli- 
cigar, * we may hear what it is. 


[Clerk reads on. ] YR 
Ordered, Thar a Committee be appointed 


| to collect and bring in the Reaſons of this 


Houſe for this Vote, upon 


the preſent Debate; 
to be preſented to his Majeſty, and that the 


nominating of the Committe 2 n till — 


to-morrow Morning. 


Sir Rob. 1 That's all. 5 cd 
Mr. Soll. Gen. Pray, if there be any a 


more, read on; you ſhall not parcel out a 


| Record, and take and leave what you will. 
_ nb. Did not "Form" Parcel out our 
Petition ?. 1 


: about this Matter. 
Clert. That is all. 
Sli Rob. —— Turn to e 25th of Fer 
bruary, RP. mT 1 


(cleik a 1 
Veneris a7h Fobruarlls 15 cu. un. 


Sir Heneage Finch reports "TR the Committee 
22 appointed to collect and bring in the Reaſons 
of the Houſe for their Vote 1 Advice to tle 


n to 0, That the Houſe will affiſt his 
IR ' Majeſty 


Mr. Soll. Gm. Read on, i there | be any thing 


ds Io 


King's Majeſty and in the clole of thole 
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ae) 


95 ſtion, agreed to. 


with their Lives and Fortunes: And to 

pen an Addreſs to his Majeſty for that pur- 

poſe; the ſeveral Reafons 1 Addreſs agreed 

by the Committee in writing, he read in his 

place, and did after bring up, and deliver the 
fame in at the Clerk's Table. 

The Firſt Faragraph was read, and, * the 

: Queſtion, agreed to. 

The Second Paraer raph was read, and, upon 
the Queſtion, agre _— 3 

The Third was read, and, upon the Que- 


Sir Rob. Sawyer. Go over that, and 80 to. | 
the Addreſs itſelf. e 


lat reads 1 


My it plea Jour moſt excellent ab, 


/ 8. your Maj jeſty s moſt Dutiful and 
- 3 al Subjects, the Knights, Citi- 
zens, and Burgeſſes of the Houſe of Com- 
mons, in Parliament aſſembled, (having witng 
all Fidelity and Obedience conſidered of .the 
| ſeveral Matters comprized in your Majeſty's 


| late Gracious Declaration of the 26th of De- 


cember laſt, and your moſt Gracious Speech at 


+5 beginning of. this preſent Seſſion) do, in 
the firſt place or ourſelves, and in the Names 
| of all the Commons of England, render your 
Sacred Majeſty the Tribute of our moſt hearty 
Thanks for that infinite Grace and Goodneſs 
wherewith your Majeſty hath been pleaſed to 
| — 
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publiſh your Royal Intention of adhering to 
your Act of Indemnity and Oblivion, by a con- 
ſtant and religious Obſervance of it; and 
our Hearts are further enlarged in theſe Re- 
turns of Thankſgiving, when we conſider 
your Majeſty's moſt Princely and Heroick 
Profeſſion of relying upon the Aﬀections of 
your People, and the abhorring all ſorts. of 
Military and Arbitrary Rule: But, above all, 


we can never enough remember to the Ho- 


nour of your Majeſty*s Subjects, to prepare 
Laws to be preſented to your Majeſty againſt | 


the Growth and Encreaſe of Popery ; and = 


withal, to provide more Laws againſt Licen- 


tiouſneſs and Impiety, at the ſame time de- 


claring your own Reſolutions for maintaining 


the Act of Uniformity : And it becomes us al- 
ways to acknowledge and admire your Ma- 
jeſty's Wiſdom in this your Declaration, where- 

by your Majeſty is pleaſed to reſolve, not only 


by ſumptuary Laws, but by your own Royal 
Example of Frugality, to reſtrain that Excels 


in Mens Expences, which is grown ſo general, 
and ſo exorbitant, and to direct our Endeavours = 


| to find out fit and proper Laws for Advance- 
ment of Trade and Commerce. 
After all this, we moit humbly b - 
your Majeſty to believe, That it is with ex- 
| treme unwillingneſs and reluftancy of Heart 


hat we are brought to differ from any Thing EZ 
which your Majeſty hath thought fit to propoſe; 


and though we no Ways doubt but that the 

unreaſonable Diſtempers of Mens Spirits, and 

the many Mutinies and Conſpiracies which 
1 4 were 
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were carry'd on during the late Intervals of | 


Parliament, did reaſonably incline your Ma- 
jeſty to endeavour by your Declaration to give 


_ *- Tome allay to thoſe ill Humours, till the Par. 


liament aſſembled, and the Hopes of an In- 
Aulgence, if the Parliament ſhould conſent to 
it, eſpecially ſeeing the Pretenders to this In- 
dulgence did ſeem to make ſome Title to it by 
Virtue of your Majeſty's Declaration from 
Breda : Nevertheleſs, we your Majeſty's nt 


| Dutiful and Loyal Subjefts, who are now re- 


turned to ſerve in Parliament from thoſe ſe- 


veral Parts and Places of your Kingdom, for 
which we are choſen, Do humbly offer it to 


fort adviſable that there be any ' Indulgence 
to ſuch Perſons who preſume to diffent from the 


- theſe Reaſons.) 
We have conſidered the Nature of Your Ma- 
7510 s Declaration from Bredah, and are bum- 
bly of Opinion, That your Majeſty 3 not to 
Us be pes; any further. | 
Becauſe it is not a Promiſe i in itſelf, but en) 
n= Gree Declaration of your Majeſty's Inten- 
tions io do what in you lay, and what a Par- 
liament ſhould adviſe your Majeſty to do; and 
no ſuch Advice was ever given, or thought fit 10 
be offered : Nor could it be otherwiſe underſtood, | 
| Becauſe there were Laws of Uniformity then mn 
Being, which could not be diſpenſed with, but ” | 
At i Parliament. 


"Me 


your Majeſty? s great Wiſdom, that It is in no 3 


Act of Vniformity and Religion eſtabliſhed 1 


BH vered in. 
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Sir Rob. Sawyer. This is all we read this for, 
pour Lordſhip bs aces the Jury ſee what is wake 
declared by the Parliament, That the Act of 
Dniformity could not be diſpenſed with, with- 
out an Act of Parliament. 
Next, my Lord, we ſhall ſhew you EY | 
was done in the Year 1672——Read the King s 


Speech the 5th of February, 1672. 
The Journals of the Lords — were deli- 


[Clerk reads ]| | 
Die Mercurii 5 Febr. 1672. 


* Lords and Gentlemen, . * 
Am glad to ſee you Bere this "OM; 3 7 n, 


were an abſolute Neceſſi = 
Since you were loft here, I have been free 2 
to a moſt important, neceſſary, and expenſroe 
War, and I make no doubt but you will give 
me ſuitable and effettual Aſſiſtance to go through 
wiltb it: I refer you to my Declaration for the 


I have called you ſooner together, but that 1 © 
was willing to eaſe you and the —_— 7 there 1 


Cauſes, and indeed the Neceſſity of this War, ö 


and ſball now only tell you, That I might have 
digeſted the Indignities to my own Perſon, ra- 
ther than have brought it to this Extremity, if 
the Intereſt as well as the Honour of the whole 
| Kingdom had not been at State; and if I bad 
omitted this Conjunfure, perhaps I had not a- 
gain ever met with the like Advantage. 

You will find that the laß Supply that you 
gave me a not 8 Expeftation fer the 


Ends 
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were carry*d on during the late Intervals of 
Parliament, did reaſonably incline your Ma- 
jeſty to endeavour by your Declaration to give 
' ſome allay to thoſe ill Humours, till the Par- 
liament afſembled, and the Hopes of an In- 
Aulgence, if the Parliament ſhould conſent to 
it, eſpecially ſeeing the Pretenders to this In- 
dulgence did ſeem to make ſome Title to it by 
Virtue of your Majeſty's Declaration from 
Breda: Nevertheleſs, we your Majeſty's moſt 
Dutiful and Loyal Subjefts, who are now re- 
turned to ſerve in Parliament from thoſe ſe- 
veral Parts and Places of your Kingdom, for 
which we are choſen, Do humbly offer it to 
| your Majeſty's great Wiſdom, that it is in no 
fort adviſable that there be any Indulgence | 
3 to ſuch Perſons who preſume to diſſent from the 
 # Act of Uniformity and Religion eſtabliſhed | 
LC. rr theſe Reaſons.) a or oo 
Mie have conſidered the Nature of Your Ma- 
 Jefty's Declaration from Bredah, and are bum 
bly of Opinion, That your Majeſty ought not to 
be preſſed any further. 
Becauſe it is not a Promiſe in itſelf, but only 
2 8 Gractions Declaration of your Majefty's Inten- 
tions to "do what in you lay, and what a Par- 
| Hiament ſhould adviſe your Majeſty to do; and 
no ſuch Advice was ever given, or thought fit to 
de offered : Nor could it be otherwiſe underſtond, 
becauſe there were Laws of Uniformity then in 
being, which could not be diſpenſed with, but ) 
, 


Sir 


Sir Rob. Sawyer. This is all we read this for; 
your Lordſhip by act the Jury ſee what is woke 
declared by the Parliament, That the Act of 
 Uniformity could not be diſpenſed with, wich- 
out an Act of Parliament. 

Next, 
Vs done in the Year 1 672 Read the King 8 

Speech the gth of February, 1672. 


F- The Journals of the Lords Houle were deli ” 
vered in. — 


[Clert reads ] 
Die Mercurii 5 Febr. 1672, 
. Lords and Gentlemen, 


were an abſolute Neceſſity, 


Since you were Joft here, 7 "ICE been ** 
to a moſt important, neceſſary, and expenſtve | 
War, and I make no doubt but you will give 


me ſuitable and effettual Affiſtance to go through 
with it: I refer you to my Declaration for the 


Cauſts, and indeed the Necefi ty of this Par; 


and fhall now only tell you, That I might have © 


digeſted the Indignities to my own Perſon, ra- 


ther than have brought it to this Extremity, if 
| the Intereſt as well as the Honour of the whole | 
Kinzdom had not been at State; and if I bad 


omitted this Conjuntture, perhaps I had not a- 


gain ever met with the like Advantage. 
Du will find that the laßt Supply that you 


gave me did not anſwer Expeitation fer the 
Ends 
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my Lord, we ſhall ſhew you what 


Am glad to ſee you here this 6. ; 7 a 5 
| have called you ſooner together, but that I! 
- Sr willing to eaſe you and the Country till there — 
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Eads you gave it, the Payment of my Debts ; 
| — T-muſs in ibe next Place recommend 
them again to your ſpecial Care. 

Same few Days before I declared the War, i 


put forth my Declaration for Indulgence to Diſ- 
ſenters, and have bitherto found a good Effe of 
it, by ſecuring my Peace at Home when I bad 
Mar abroad: There is one part in it that bas 
been ſubjett to Miſconſtructions, which is that 
concerning the Papiſis, as if more Liberty was 


granted to them than to other Recuſants, when 
pub- RK” 


is plain there is leſs ; for the others have 
lick Places allowed them, and I never intended 


that they ſhould have any, but only have the Free- 
dom of their Religion in their own Houſes, 
witbout any concourſe of others ; and I could not | 
- grant them leſs than this, when I had extended 

more Grace to others, moſt of them having been 


loyal, and in the ſervice of me and the King my 


Father And in the whole Courſe of this Indul. = 
_ gence, I do not intend that it ſhall any way pre- 
Judice the Church, but 1 will Jagpert its Rights 


And it in its full Power. 


Having ſaid this, I. hall take it very ill w- ⁰ 
receive Contradiftion in what I have done ; and 3 
I will deal plainly with you, 1 am reſolved to 


ſtick to my Declaration. 


There is one Fealouſy more "mich is malici- 
oufly ſpread abroad, and yet ſo weak and frivo- 
Haus, that I once thought it not of moment enough 
10 mention; but it may bave gotten ſome Ground 5 
with ſome well-minded People, and that is, © 
Dat the Forces which ] have raiſed in this War 


Were aef igntd to centre Law ang Property : jb 
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the want of them then, convinces me, I muſt 


raiſe more againſt this next Spring; and I doubt 
not but you will confider the Charge of them in 


your Supplies. 
J will conclude with this Aſſurance to You, 
That I will preſerve the true Reformed Pro- 


| teſtant Religion and the Church, as it is now 
| Eſtabliſhed in this Kingdom, and that no Man's 
Property fhall be invaded. 17 leave the Fo to the ; 


Chancellor. 


5 Mr. Serj. Pemberton. Now to the Journal 
of the Commons of the 2488: of FOOD, 


2672, Wo 
le rt reads * 


 Veneris 14 die Februarii, 1672. 


Table; and the ſame being again tuice read, 
is as followeth, viz. ee eee 


1 8 88 


E your Majeſty's moſt Loyal EY: Faith 
ful Subjects, the Commons aſſembled 
— in Parliament, do in the firſt place, as in all 


Duty bound, return your Majeſty our moſt 


humble 


wiſh I bad had more Forces the laſt Summer, 


———— — — — —ä— — 


. Mr. Pole reports from the Committee "RF. 
pointed to prepare and draw up a Petition and 
| Addreſs to his Majeſty, the ſaid Petition 
and Addreſs, which he read in his Place, and 
after wards delivered the ſame in at the Clerk's 
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| geſſes of your Majeſ 


n and hearty Thanks for the many Gra. 
cious Promiſes — Afurances which . Ma- 
jeſty has ſeveral times during this reſent Par. 
liament given to us, That your Majeſty would 
Secure and Maintain unto us the true Reformed 
Proteſtant Religion, our Liberties and Properties, 
which moſt gracious Aſſurances your Majeſty, 

dut of your great Goodneſs, has been pleaſed | 
to renew unto us, more particularly at the 
Opening of this * Seſſion of Parlia- 
ment. 
„ further, we crave Leave humbly to 
repreſent, That we have with all Duty and 
Expedition taken into our 9 the 


ſeveral Parts of your Majeſty's laſt Speech to E 


us; and withal, the Declaration therein men- 
_ tioned, for Indulgence to Diſſenters, dated the 


W a of March laſt : And we find ourſelves | 
* Bound in Duty to inform your Majeſty, That Pr. 


nal Statutes in Matters Ecclefiaſtical cannot be 
Suſpended but by Af of Parliament. 14 
We therefore, the Knights, Citizens nad Bur- I 
y's Houſe of Commons, 
do moſt bumbly beſeech Jour Ma jefty, That the 


aid Laws may have their free Carle, until it 


ſhall be otherwiſe provided for by Af of Porlia- || 


ment. And, that your Majeſty. would graci- 
_ ouſly be pleaſed to give ſuch Directions herein, 
that no Apprehenſions or Jealouſies may re- 
main in the Hearts of your * s good and 
faithful Subjects. — : 


Reſolved, Ge. 


That this s Houſe doth agree with the Com- 
| mittee 


6 


of it, and returns you 
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mittee in the Petition and Addreſs by them 
drawn up, to be 8 to his Majeſty. 


Sir Rob. Sawyer. Now turn to the 24th & 
nim. * in the ſame Book. 


| [Cle reals]. 
Lane 24th of February, 1672. 


Nr. Wer Coventry reports and 3 
| in Writing from his Majeſty, his Anſwer to 
che humble Petition and Addreſs of this Houſe, 
- which was thrice read, and the Matter —_— # 
4 and | is as followeth, viz, © Paget 


CHARLES R. 


IS Majeſty hath. recei bel an 470 7 

from you, and be hath ſeriouſly confidered 
this Anſwer, That be is 
very much troubled, that that Declaration which | 


he put out for Ends ſo neceſſary, for the Quiet of 


bis 1 and eſpecially in that Conjuntture, 
fbould have proved the Cauſe of Diſquiet in his 


' Houſe of Commons, and give occaſion io tb 


. queſtioning of his Power in Ecclefiaſticks, which 
be finds not done in the Reigns of any of bis 
Anceſtors : He is ſure be never had Thoup bits of 
ng it otherwiſe than as it hath boen ruſted 
in him, to the Peace and Eftabliſoment of Eng- 
land, and the Eaſe of all bis Subjects in general. 
Neither does he mow to the Right of fuſ- 


2 
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neilber hath be done this-with any thought of 


a _ that ſhall appear good * the Kingdom. 


1 0, 4678. 


Debate of the Houſe, an Anſwer agreed by 


Ei. any any Laws wherein the Properties, 
Rights, or Liberties of any of his Subjects are 
concerned, nor to alter any thing in the eſta- 
bliſhed Doctrine or Diſciple of the Church of 
England. But his only Defien in this, was to 
abs off the Penalties, the St. tatutes inflicted upon 
Diſſenters, which he believes, when well confi- 
dered of, you yourſelves would not wiſh executed 
according to the Rigour and Letter of the Law; 


avoiding or precluding the Advice of bis Par- 
liament; and if any Bill ſpall be offered, which 
Hall appear more proper to attain- the aforeſaid E 
Ends, and ſecure the Peace of the Church and 
Kingdom, when tendered in due manner to him, 
be ill ſhew how readily. be will concur in all 


a Rob. Semper. Turn to the 26th of Febru- 4 


Y „ „„ . 15 
* * 


2 


(qua, reads Ty 
Die Mercurii 26 February, 1672. 


£ q A at * 
If 
* * 
P. 


Mr. Powle reports from the Committee 
appointed to conſider of an Anſwer to re- 
turn to his Maj jeſty's laſt Meſſage, upon the 


the Committee, and drawn up, and put into 
Writing, which he read in his Place, and then | 
Jeliverec the ſame in at the Clerk's Table, 

where. it was twice read, and is as followeth, 


M 1 Gracious Sovereign; 


E your Majeſty's moſt Humble and | 
Loyal Subjects, the Knights, Citt- 
zens, and Burgeſſes in this preſent Parliament 
| aſſembled, do, render to your moſt Sacred Ma- 
jeſty our moſt dutiful Thanks, for that to our 
_ unſpeakable Comfort, your Majeſty has been 
pleaſed ſo often to reiterate unto us thoſe gra- 
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cious Promiſes and Aſſurances of maintaining 


the Religion now Eſtabliſhed, and the Liber- 
ties and Properties of your People; and we do 


not in the leaſt meaſure doubt, but that your 


| Majeſty had the fame gracious Intention in gi 
ving Satisfaction to your Subjects, by your 
Anſwer to our laſt Petition and Addreſs: Vet 


upon a ſerious thereof, Ve find that the 4 = 2 
Anſwer is not ſufficient to clear the Apprebenfions 


W that may juſtly remain in the Minds of a> 
People, by your Majeſty's having claimed 4 

Power io ſuſpend Penal Statutes in Matters 

Eccleſſaſtical, pi which your Majeſty*s does ftill 


| ſeem to aſſert in the ſaid Anfeer, to be intruſted 8 


in the Crown, and never gueſtioned in the 


Reigns of any of your Anceſtors ; wherein we 
humbly conceive your Majeſty has been very 


much miſinformed, fince no ſuch Power ever 


was claimed or exerciſed by any of your Majeſty* s 
Predeceſſors; and if it ſhould be admitted, might 
tend to the interrupting the free Courſe of Te 
Laws, and altering the Legiſlative Power, which 

| hath always been acknowledged to refide in your | 


ey. and your two — of Parliament. 


We 
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We therefore with an unanimous Conſent 
become again moſt humble Suitors unto, your 


Sacred Majeſty, That you would be pleaſed to 
give us a full and ſati factory Anſwer to our 


faid Petition and Addreſs, and that your Ma- 
Jefty would take ſuch effettual Order, that the 
Proceedings in this Matter may not for the future 
be drawn into C * or Example. i 


The Anſwer to his Majeſty 8 Meſſage was 


again read by Paragraphs, and the ſeveral Pa- 
ragraphs to the laſt, were, upon the Queſtion, 


ſeverally agreed. 


The Houſe 4. 
The Nees go out. 


OG 84. John and Mr. "RY Teller | 


: for the Zeas; for the eas 180. 


T Sir Richard 7 emple * Sir Phil Howard, 
Tellers for the Noes; for the Noes 77. 


| And ſo it was reſolved i in the Affirmative I 
> ka, Queſtion being put, to agree to the 


Paragraph, it was reſolved in the A 

mative. 

Reſolved, 1 . 
That the whole Addreſs be —__ to, as it 


Sir 


was brought in * the Committee. ki 


The laſt Paragragh being read, and the Que- 3 
= frion being put, that the Word Unanimous 8 
| : | ould Rand 1 in the Paragraph 3 e uy Y 
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Sir Rob. Sawyer. Now turn to the Lord's 


Jourpal, and there your Lordſhip will ſee that 


the King does communicate this Addreſs to the 


Lords, and defires their Advice. Read the 
Firſt of March, 1672. . 


[Clerk reads.] 
Die Sabbati primo die Marti, 1 674. 


His Majeſty this Day made A ſhort Spec, = 
as follows : 


: My Lords, . 
 \FOU hw, that at \ the Saia of this 8 


it has notwithſtanding begotten a greater Diſ- 
quiet in the Houſe of C ommons than 1 could have 
imagined. _ 
1 beceived an Aitreſs God them, which I Jak: 
ed not for, and I made them an Anſwer that 
ought id have contented them ; hut on the. contrary, 
they have made me a Reply of ſuch a Nature, 


„ Seffion, 1 ſpoke here to your Sati faction; 3 


that 1 cannot think fit to procetd any ferther in . 


this Matter without your Advice. 
Tt have commanded the Chancellor to acquaint 


you with all the Tranſaiens, wherein you will 


find both me and yourſelves hizhly concerned I 


am ſenſible for what relates to me, and I aſſure 


you, my Lords, I am not leſs ſo for the Privi- 
ee and Pe Honour of this Hg. 


A the Lord Chantellor read the ſe- 

veral Papers of Addreſſes of the Houſe of 

No. XXIII. 2 Commons, 
2 


4 follows 
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by Commons, and his Majeſty's Anſwer thereunto, 


and opened his Majeſty*s Proceedings por 


them. rg 
-_ Addreſs of the Houſe of Commons was 
Sir Rob. Sawyer. Paſs over chat, you have 
| read that already. 8 | 


(0 l erk reads. * 


T * next, his Maj jeſty 8 Anſwer to the Ad- 
dreſs of the Houſe of Commons, was read as | 


* 1 — That hath been read too. I 
= [Clerk read! EM 
Then v was read the Reply of the Houſe of 
Commons to his Majeſty? O Anſwer, as follow- W - 
; * Hncb. You have read that likewiſe. 


lo lerk reads. 1 


bs as this it is ordered, That the Lord | 
Treafurer, Duke of Buckingham, Earl of Bridg- 
water, Earl of Northampton, Earl of Brida, 
Earl of Berks, Earl of Bolingbroke, and the 
Earl of Avgleſey do forthwith withdraw, and 
conſider what humble Thanks is fit to be gi- | 
ven to his Majeſty for his great Favour in com- 
municating this Buſineſs to this Houſe, and re- 


port the Fung, | 
= And 


And accordingly, the ſaid, 1 Committe 
did withdraw themſelves for that Purpoſe. 


— 


The Lords being returned, the Duke of 4 
Buckingham reported what the Committee had 
prepared to preſent to his Majeſty by Way of 


TRANS. which was read as followeth : 


Parliament aſſembled, do unanimouſly 


preſent to your ſacred Majeſty Our moſt humble 
Thanks, for having been pleaſed ts communicate 


. to us what has paſſed between your Majeſty and 


the Houſe of Commons, whereby you bave graci- 
| ouſly offered us the Means of fhewing our Duty to 
your Majeſty, and of aſſerting the ancient juſt 


"""" and Pri vileges of the Houſe of Peers, 


a5 - 
4 . A "vo Y 
3 5 9 
Trial of be even ae 3 5 
”. F 
x 
: „ 


Z the Lords $9; ritual and 7 wal + in 


The Queſtion being put, whether to agree | 


; with the Committee, 
It was reſolved 1 in the Affirmative. 


Ordered, 


| That his Majeſty be defired, that his Spesch, 
and the Papers read this Day, may be entered | " _ 


| into the Journal Baok of this Houle. 


The Lord Treaſurer, the Duke of Bucking- _— 
Bam, and the Lord Chamberlain, are appoint= 
cd to attend his Majeſty preſently, to know - 
his Pleaſure, what Time and Place this whole 


Houſe ſhall wait upon him, to preſent the + 
humble Thanks of this Houſe, for his great 


Favour ſhew'd this Day. 
OR. 


That W Monday Morning next, this 
1 
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Houſe will debate the whole Matter of his Ma- | ww! 


jeſty's Speech, and theſe Papers; and to con- da 
ſider the Points of Privilege, and what elle qu 
may ariſe thereupon, P. 

Ha, lo 


The Lords that were appoint to 


attend his . return wich this I er 
Anſwer : 1 Ws | © 


That his Majeſty * appointed this After 
ncon at Five of the Clock, for this Houſe to 

woait upon him in the 3 houſe at 
Ibiteball. ny E 
r 
„  - Mon ie . now in Town, ſhall at- 
PS” fend this Houfe on Monday Morning next, 


Kr Rob. . The 3d of March, 1672, 
is the 1 next. 28 


| [Clark reads] 
Die Lune 3 lie Martii, To. „ 
The Lord . reported, That the 
whole Houſe on Saturday laſt waited upon his 
Majeſty at Mbiteball, pin preſented the hum 


ble Addreſs of this Houſe, and his Nay 
Was pleaſed to feturn this Anſwer. Ss 9 


Ny Lords, 


Take this Addreſs of yours very 1151 Till 
always be very affectionate to you, and ex- 


pelt you ſnould land by me, as I will always by 
— Then 


8 to be given to his Majeſty concerning 


Then the Houſe took into Con ſideration the 
_ Matter of his Majeſty's Speech on Satur- 
ay, and the three * which his Majeſty ac- 
1 this Houſe withal; and all the ſaid 
Papers in their Order were read, and after a 
long Debate, the Queſtion being put, 

Whether this Houſe ſhall in the firſt Place 
enter into Conſideration of giving Agyice to 
his Maieſty? a. 

It was reſolved in the Affirwative, <0 

Jt is ordered, 

That this Buſineſs ſhall be taken into Con- | 
deration to-morrow Morning, at nine of the 
Clock, the firſt Buſineſs. _ : 
That the Judges now in Town, ſhall attend 
j0-morrow Morn! 


on. Rob. Senger. The 4th of March, 1672, 


[Clerk reads 3 


Next, * Houſe took | into Conſideration the : 


the Addreſſes made to him from the Houſe of 
Commons. 
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The Addreſſes of the Houſe of Commons, WE 
; and his Majeſty's Anſwer were read, and after 
a long Debate, the Queſtian being * Whe- 


ther the King's A to the Hou 
mons, in referring the Points now controverted 
to a Parliamentary Way by Bill, is good and 
gracious? that being a proper and natural 
Courſe for Satisfaction therein. 


It was reſolved in the Affirmative. 


Z 2 


Si 


of Com- 35 


3 3 458 Tho! What m "i Sock „Bb. 


Sir Rob. Sawyer. The 905 of March, 4924 


[Clerk reads. 2 


Die ; Sabbat 80 die Martii, 167. | 


His Majeſty in his Royal Throne, adorned 


with his Crown and Regal Ornaments, com- 
manded the Gentleman Uſher of the Black- 


Rod to give Notice to the Houſe of Commons, 1 


that they attend his Majeſty preſently. 
The Commons being come, vith their Spea- 

kit, his — made this ſnort — * | 
yOu. | 13 


: My 1 and — N 
® AF Eferday you preſented me with an Alter 
4 the beſt Means for the ſatisfying and 
' compoſing the Minds of 
| freely * readily agreed, and 1 fall take Care 

1 ſee it performed accordingly. 

I hope on the other Side, you Gentlemen of the 
Houſe of Commons will do your Part; for I muſt 
put you in Mind, it is near five Weeks fimce I de- 
manded a Supply, and what you voted unani- 

 mouſly upon it, did both give Life to my Affairs 


441 home, and diſbearten mine Enemies abroad; but 


the ſeeming Delay it hath met withal fince, hath 


made them take new Courage; and they are now 


preparing for this next Summer a greater Fleet 


(as they ſay) than ever they have had yet; ſo that 
if the Supply be not very ſpeedily diſpatched, till 


be altogether ineſeltaat, and the Safety, — 
5 ail 


my Subjects, to which 1 
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and Intereſt of Ehgland muſt of Neceſſity be ex- 
| poſed. Pray lay this 10 Heart, and let not the 
Fears and Jealouſies of ſome draw an inevitable 
t Ruin * us all. 


My 1 and Gentlemen, 


.- > ie be any Scruple remaining with you 
concerning the Suſpenſion of Penal Laws, I 
here faithfully promiſe you, That what has 


been done in that Particular ſhall not for the 


future be drawn either into Conſequence or Ex- 


ample. And as I daily expeft from you a Bil! 


For my Supply, ſo, I * — you, I all as willing- 
receive and paſs any other you ſhall offer me, 


that may tend to the 2 wing Jou ant: "mM all 


Jour 7 Grievances. 


= Next my Toni Gee ea." That "I 
F both Houſes waited upon the King Yeſterday, 
and preſented him with the Addreſs againſt the 


Growth of Popery ; and his Majeſty hath been EC 
pleaſed to return this Anſwer : Ss 


My Lords and Gentlemen, 


and ſball give ſpeedy Order to have it put in 


Do heartily agree with you in your Alareſs, Hh 


Execution. There is one Part to which 1 
. it is not your Intention that it ſhould ex- _ 


tend; for I can ſcarce ſay, thiſe are in my Pay | 
that are preſently to be emplay'd abroad. But, as 
for all other Parts, 1 — take Care it fall be 


aue as * defire. 


 FY After 


9 


% The Trial of the Sroen Biſhops. | 
<< After which the Lord Chancellor ſaid, He 


had ſomewhat more to impart to the Houſe by I 


| the King's Command, which was, 


That his Majeſty, laſt Night, having ſpoken 
with ſeveral Members of both Houſes, found 


*  Jome Diſſatisfattion remaining concerning his An- 


ſwer to their Addreſs, in the Particular of the 


| Officers to be employed abroad, of which Num- 


ber he had five or ſix that were of the beſt Of 


| fiicers of France and Flanders, and (being his 


dun Sabjects,) he had been very ſollicitous to 

get: But if that bred any Umbrage, the King 
cammanded bim to let them know, That he reſolves | 
to give both Houſes full Satisfaction to their De- 


„„ 


1 There cvas another Particular, that the Lord 
Chancellor ſaid he thought fit to acquaint them 
OO with, which, ibo it was by his Majeſty's Leave, 

pet it was not by his Command; however, he 


| thought it Lis Duty to acquaint the Houſe with 
it, (Mr. Secretary Coventry intending to ac- 
quaint the Houſe of Commons with the ſame). 
That, His. Majeſty had, the laſt Night, in pur- 


fu 


Morning, concerning the Suſpenſion of Penal 


ance of what he then intended and declar'd this 


Tas not being for the future drawn either into 


* 


Conſeguence or Example, cauſed the Original H. 
Jaralion under the Great Seal to be cancell'd in, 


bis Preſence; whereof himſelf and ſeveral other 


Lords of the Council were Witneſſes. 


March, 
[ Clerk 


Sir Rob. Sactyer. Turn to the 10th of 
e 
1 
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{Clerk reads.) | 
Die Lune "—— Die Ma * 16 71 


Ordered, 

That what my Lord Chancellor ſaid on Sa- 
turday laſt concerning his Majeſty's cauſing the 
vacating his Indulgence under the Great Seal 
of England, ſhall be entered into the Journal- | 
L Pook of this Houſe, as on Saturday laſt, 7 


Sir Robert Sawyer. We ſhall now come to 


TT ok which paſſed in the Parliament i in 168 * _ 


1 5 Read the ib of November, 1683. . 
The — of the Lords, mou 85, put in. 5 


leut reads] 
His Maj AY Win on his Royal Throne, a- 


| Qorned with his Regal Robes and Crown (the | 
Lords being in their Robes alſo) commanded 
FF the Gentleman-Ulher to give Notice to the 


| Houſe of Commons that they immediately at- 


tend his Majeſty ; who being come, his "_ : 


| . wy made the — Speech. 


Ny Lords and * 


FF E R the Storm that ſeemed to be 
Coming upon us when we parted laſt, I am 
glad to meet you all again in ſo great Peace and 


__— G __— be praiſed, by choſe : 
3 ug 
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Bleſſing that Rebellion was ſuppreſſed ; but when 
4 refleft what an inconfiderable Number of Men 
began it, and how long they carried it on with- 
out any Oppoſitions I hape every body will be 
convinced that the Militia, which hath hitherto © 
been ſo much depended upon, is not ſufficient for 


good Force of well-diſciplined Troops in conſtant 
Pay that can defend us from ſuch as, either at 


3 5 ome or abroad, are diſpoſed to aifturb Ws. 


fuch Occafions, and that there is nothing but a 


AG in 7 EY my Concern for the Pager and 2 


| Quiet of my Subjects, as well as for the Safety of 
the Government, made me think it neceſſary to en- 


creaſe the Number to the Proportion I have done; 


Ibis I owed as well to the Honour as to the Secu- | 


rity of the Nation, whoſe Reputation was ſo in- 

finitely expoſed unto all our Neighbours, by having 
lain open to this late wretched Attempt ; that it ies 

| not io be repair'd without keeping ſuch a Body of 


Men on Foot, that none may ever have the 
| Lis ay again of ”_ us fo joey —— 
7 vided. : 


* is POP the e of this great n 


5 is now more than double what it was, that 


1 ask your Aſſiſtance, in giving me a Supply an- 


 fwerable to the Expence it brings along with it: 
And I cannot doubt, but what I have begun hg 
much for the Honour and Defence of the Covern-® 
ment, will be continued by you with all the Cheer- 
Fulneſs and Readineſs that is requifite 7 a Work © 
of fo great . : 


| Let 


ne Trial if iy Seven B 2 30 8 3 


Let no Man take Exception that there are 
ſome Officers in the Army not qualified accord- 
ing to the late Teſts for their Employments : The 
Gentlemen, I muſt tell you, are, moſt of them, 
well known to me, and having formerly ſerved 
me on ſeveral Occaofins, and always approved the 
Loyalty of their Principles by their Practices, I 


#hink them fit now to be employed under me; and 


will deal plainly with you, that after having had 
the Benefit of their Services in ſuch Time of Need 
and Danger, Lwill neither expoſe them to Diſ- 
grace, nor myſelf to the Want of them, if 


there ſhould be another Rebellion to make them ” 
3 "> to me, : 


Io am afraid b Men may be fo wicked to thr 


| and expect that a Difference may happen between 


| you and me upon this Occaſion; but when you con- 
Ader what Advantages have riſen to us, in a few 


* Months, by the good Underſtanding we have bi- 


' therto had, what wonderful Effects it bas already 
produced in the Change of the whole Scene of 


3 Affairs abroad, ſo much more to the Honcur 9 


of the Nation, and the Figure it ought to. "mM 


male in the World, and that nothing can hinder 


a further Progreſs in this Way, to all our Satis- : 


Factions, but Fears and Fealouſies amongſt ur- 


 felves: I will not apprehend that ſuch a Misfor- 
lune can befall us as a Diviſion, or but a Coldneſs 


between me and you; nor that any Thing can 
ſhake you in your " Steadineſs. and Loyalty to me, 
who, by God's Bleſſing, will ever make you all 


= Nun, of . and Protection, with a Re- 


 Jouution 


£.% 
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| folution to venture even my own Life in the De- 
Fence of the true Intereſt of this Kingdom. 


Sir Rob. Sawyer. Turn to the Commons Jour- . 
nal, the 16th of November, 1 685. 


The ** of the Houſe of W put 


. 1 - 


9 155 
[Clerk 2 : 
Die Lune 16 die Novemb. 1 168 Gr 


| Moſt Gracious Sovereign, 


: embed, do, in the firſt Place (as in Duty © 


FPeuͤound) return your Majeſty our moſt bumble and 


| hearty Thanks for your great Care and Conduff 

in = Suppreſſion of the late Rebellion, which 

| threatewd the Overthrow of this Government, 
both in Church and State, and the uttermoſt Ex- 


lirpation of our Religion by Law eſtabliſhed, | 


 ewhich is moſt dear unto us, and which your Ma- 

feſty has been pleaſed to give us repeated Aſſuran- 

ces you will always defend and ſupport, which, with 
all ' grateful Hearts we Hall ever actnoledge. 


We further crave e leave to — your Ma- 
77 That wwe have with all Duty and Readi- 
eſs taken into our Conſideration your Majeſty's 

_ Gracious Speech to us; and as to that part of 
it relating to the Officers in the Army not qua- 


— 


* E your Majeſty 8 moſ l and {aitbful 1 
Subjects, the Commons in Parliament 
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lified for their Employment, according to ati 
Act of Parliament made in the 25th Year of 

the Reign of your Majeſty's Royal Brother, of 
bleſſed Memory, entituled, An A for pre- 
venting Danger that may happen by Popiſb Re- 
cuſants : We do, out of our bounden Duty, 
humbly repreſent unto your Majeſty, Thar 
thoſe Officers cannot by Law be capable of 
their Employments, and that the Incapa- 

Cities they bring upon themſelves thereby, can 

| no. ways be taken off but by Act of Faria. 


Therefore out of the great Deference and 
Duty we owe unto your Majeſty (who has been 
graciouſly pleaſed to take Notice of their Services 
to you) we are preparing a Bill to paſs both 
' Houſes for your Royal Aſſent, to indemnify 
them from the Penalties they have now incur- 
red; and becauſe the Continuance of them in 
their Employments may be taken to be a dil- 
penſing with that Law without Act of Parlia- 
ment, the Conſequence of which is of the 
greateft Concern to the Rights of all your 
_ Majeſty's Dutiful and Loyal Subjects, and to 
all the Laws made for the Security of their Re- 
= Va OC Tn 


| We therefore, ihe Knights, Citizens, and 
Burgeſſes of your Majeſty's Houſe of Commons, 
do moſt humbly beſeech your Majeſty, 
that you would be graciouſly pleaſed to give 
ſuch Directions therein, that no Apprehen- 


ſions 


UL mity of Religion, Se. 
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fions . or Jealouſies may remain in the 
Hearts of your Majeſty" 8 good and faithful Sub- 


* 


Mr. Pullixfen My Lord, we pray that theſ: 
5 half dozen Lines of the Statute 1 Eliz, may 
read... © 


Mr. 1 
T4. Ch. Fuft. No, we will have it read out 


A Statute Book was then produced by 2 


of our own Book, which was delivered into 1 


Court. 


[Clerks reads . 


* TY is 1 1 Eliz. cap. 2. An Act fr Unifor- | 


Whereabout i is ut * 


| theſe Words—* And for due e Se. k 


1c ert read. 1] 


And for due Execution hereof, the Queen's 
© Moſt Excellent Majeſty, the Lords Spiritual 

© and Temporal in this preſent. Parliament 

* aſſembled, do, in God's Name, earneſtly 

< require and charge all the Archbiſhops, Bi- 

-Y : _ and other Ordinaries, that they ſhall 

* endeavour themſelves, to the utmoſt of their 

G „wiede, that the due and true Execution 

* hereof may be had throughout their Dio- 


- cefles and Charges, as they will anſwer * 
& Cc ore 


6 


1 Sind . (at 
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1 fore God, for ſuch Evils and Plagues, where- 
* with Almighty God may juſtly puniſh his 
People for neglecting this goed and whole- 
* ſome Lau. YO Oe. 


Nr. Serj. Levinz. Now, my Lord, if your 
Lordſhip pleaſes, the Charge % a Change for | 
a Libel, and there are two Things to be con- 
; _S- „ 
Firſt, Whether the Biſhops did deliver this 
Paper to the King: But that we leave upon the 
Evidence that has been given; only we ſay, 
there has been no direct Proof of that 
| In the next place, Suppoſing they did de- 3 
luer this Petition to the King, Whether this 
bea Libel upon the Matter of it, the Manner 
of delivering it, or the Perſons that did it? 
And with ſubmiſſion, my Lord, this cannot 
bea Libel, altho' it be true that they did fo 


oo, Op OE Tet IS051% hs >/o ne 
S\ + Firft, my Lord, there is a little Diſinge: 
nuity offered to my Lords the Biſhops, in only 
ſetting forth part, and not the whole; in only 
reciting the Body, and not the Prayer. 
But, my Lord, with your Lordſhip's favour, 
taking the Petitionary part, and adding it to 
the other, it quite alters the Nature of the | 
Thing; for it may be, a Complaint without 
ſeeking. Redreſs might be an ill Matter; but 
here, taking the whole together, it appears to 
be a Complaint of a Grievance, and a Deſire 
to be eaſed of it. „„ DIGATTIOS 


With 
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With your Lordſhip's favour, the Subjects 
bave a Right to petition the King in all their 
Grievances, ſo fay all the Books of Law, and 


ſo ſays the — of the Thirteenth of tbe 


late King: They may petition, and come and 
deliver their Petition under the Number of 

Ten, as heretofore they might have done, (ſays 
the Statute) ſo that they at all times have had a 
Right ſo to do; and indeed if they had not, it 
were the moſt lamentable Thing in the World, 

that Men muſt have Grievances apon them, and 
pet they not be admitted to ſeek Relief in an 


1 humble Way. 


Now, my Lord, this is a Piston ſetting 5 
forth a — and praying his Majeſty to 


give Relief. And what is this Grievance? It , 


= is that Command of his, by that Order made 


upon my Lords the Biſnops, to diſtribute the 


Diſtribution and Reading is; tr is to tell the 


| N of Uniformity, nor to any Act of Parliament 


made about Eccleſiaftical Matters, for they 
are ſuſpended and diſpenſed with : This, my 


Order: But your Lordſhip ſees, if they Jo " 

they lie under an Anathema by the Statute of 
I Bliz. for there they are under a Curſe if 
they do not look to the Preſervation and Ob- 
"Groth of that Act; but this Command to 
Diſtribute and Read the Declaration, whereby 
all theſe Laws are — with, is to let ks 
People 


Declaration, and cauſe it to be read in the | 
Churches: And pray, my Lord, let us confi: ff 
der what the Effects and | Conſequences of the 


People, that they need not ſubmit to the AZ 


Lords, the Biſhops muſt do, if they obey this | 
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People know, they will not do what that Act 
requires of them. 
Now, with your Lordſhips Favour, my- 

Lords the Biſhops lying under this Preſſure, 
the Weight of which was very grievous up- 
on them, they by Petition apply to the King 
to be eaſed of it, which they might do as 
Subjects: Beſides, my Lord, they are Peers 
of the Realm, and were moſt of them fitting 
as ſuch, in the laſt Parliament, where (as you 
have heard) it was declared, ſuch a Diſpenſation 
could not be, and then in what a Caſe ſhould 
they have been, if they ſhould have diftri- 
buted this Declaration, which was ſo con- 
trary to their own Actings in Parliament; 
What could they have anſwered for them: 
ſelves, had they * contributed to this De- 
| claration, when they had themſelves be _ 
fore declared, that the King could not diſ- „ 
1 penſe? TT 
And that was no new thing, for. it had 5 
been ſo declared in a Parliament before, inn 
two Seſſions of it, in the late King's Reign. 
within a very little Time one of another; and 
ſuch a Parliament that were ſo liberal in their 
Aids to the Crown, that a Man would not 

think they ſhould go about to deprive me 3 
Crown & any of its Rights; it was a Parlia- 

- ment thatdid do as great Services for the Crown 
as ever any did, and therefore there is no rea- 
ſon to ſuſpect, that if the King had had ſuch a 


Power, they would have appeared fo earneſt 
agdinft | It, 


No. KKIV. Gs 


Bot, 
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But, my Lord, if your Lordſhip pleaſes, \ 
theſe are not the beginnings of this Matter ; 
for we have ſhewed you from the Fifteenth of 
Richard the Second, that there was a Power 
granted by the Parliament to the King to diſ- 
penſe with a particular Act of Parliament, 
which argues, that it could not be without an 
Act of Parliament. And in 1662, *tis ſaid 


expreſly, that they cannot be diſpenſed with, 
but by an Act of Parliament: *Tis faid fo a- 


gain in 1672; the King was then pleaſed 10 
aaſſume to himſelf ſuch a Power, as is pretend- 


ed to in this Declaration; yet, upon Informa- 


tion from his Houſes of Parliament, the King 
declared himſelf ſatisfied, that he had no 


ſuch Power, cancelled his Declaration, and 


promiſed, that it ſnould not be drawn into g 


Conſequence or Example. And ſo the Com- 


mons by their Proteſtation ſaid in Richard the | 


ample. 


Second's Time, That it was a Novelty, and 


fhould not be drawn into Conſequence or Ex- 3 


_ Now, my Lord, i your Lordſhip Nass 3 4 


jf this Matter that was commanded the Biſhops | 


to do were ſomething which the Law did not 


allow of, ſurely then my Lords the Biſhops had 


all the n in the World to apply them- 
ſelves to the King, in an humble manner to 
acquaint him, why they could not obey his 
Commands, and to ſeek Relief — chat 
which lay fo heavy n them. 


＋ TT | 
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Truly, my Lord, Mr. Attorney was very 
right in the opening of this Cauſe at firſt, 
That the Government ought not to receive Af- 
fronts, no, nor the inferior Officers are not to 
be affronted; a Juſtice of Peace, fo low a 
Man in Oſſice, is not; for a Man to ſay to 

a Juſtice of Peace, when he is executing his 
Office, that he does not right, is a great Crime, 

and Mr. Attorney faid right | in it : But ſuppoſe 

a Juſtice of Peace were making ' 'of a Warrant 


to a Conſtable to do ſomething that was not 
legal for him to do, if the Conſtable ſhould 


petition this Juſtice of the Peace, and therein 
ſet forth, Sir, you are about to command me 
to do a thing which, I conceive, is not legal; 


3 ſurely that would not be a Crime that he was to 4 
be puniſhed for, for he does but ſeek Relief, and 


| ſhew his Grievance in a proper Ways and the 


* Diſtreſs he is under, 


| My Lord, this 18 the Biſhops Gale, EY 
ſubmiſſion ; ; they are under a Diſtreſs, being 


commanded to do a thing which they take nor 


to be legal, and they with all Humility, by - 


way of Petition, acquaint the King with this 


Diſtreſs of theirs, and pray bim, that he will 
pleaſe to give Relief. 


= My Lord, there is no Law but is either an 


Act of 1 or the Common Law; I 
for an Act of Parliament, there is none for 
ſuch a Power, all that we have of it in Parlia- 
mentary Proceedings is againſt it; and for 
the Common Law, "(fo far as I have read of it) 
I Never did meet with any thing of ſuch a Na- 
A 22: ture 
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ture as a Grant or Diſpenſation that pretended 
to diſpenſe with any whole Act of Parliament; 
I have not ſo much as heard of any ſuch thing 


mentioned by any of the King's Council: | 


But here, my Lord, is a Diſpenſation that 
diſpenſes with a great many Laws at once, 
truly I cannot take upon me to tell how ma- 
ny, there may be forty, or above, for ought 
V „ 
Therefore, my Lord, the Biſhops lying 
under ſuch a Grievance as this, and under ſuch 
a Preſſure, being ordered to diſtribute this 
Declaration in all their Churches, which was 


| FR to tell the People they ought to be r 


Law in this Caſe, which ſurely was a very great 


Preſſure both in Point of Law and Conſcience 
too, they lying under ſuch Obligations to the | 


 » contrary as they did; with ſubmiſſion to your 


| Lordſhip, and you Gentlemen of the Jury, 
if they did deliver this Petition, (publiſhing of 
it I will not talk of, for there has been no 
Proof of a Publication) but a delivering of a 


Petition to his Majeſty in the moſt ſecret and 


decent manner that could be imagined, my 
Lords the Biſhops are not guilty of the Matter 


| charged upon them in this Information 3 It 
has been expreſly proved, that they did not 


go to diſperſe it abroad, but only delivered it 
to the King himſelf ; and, in ſhort, my Lord, 
if this ſhould be a Libel, I know not how ſad 
the Condition of us all would be, if we may 


not petition when we ſuffer, 


— 
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Mr. Finch. My Lord, I challenge them to 
ſhew us any one Inſtance of ſuch a Declara- | 
tion, ſuch a general Diſpenſation of Laws 
from the Conqueſt till 1672. The firſt Um- 


. brage of ſuch a thing is that of Car. II. 1662, 


but your Lordſhip hears the Declaration of the 
Parliament upon it. Before that, as there was 
no ſuch thing, ſo your Lordſhip ſees what 
the Parliament did to enable the King (not to 
do this thing, but ſomething like it) in Ri- 
chard the Second's time, where you ſee the 
Parliament did give the King a Power to diſ- 
penſe with the Statute of Proviſors for a time, 
but at the ſame time declared that very Grant 


of their own to be a Novelty, and that it 


: ſhould not is drawn into Conſequence or Ex- — 


| My . we ſhall [REM it upon this Point; — 


to bend Laws 1s all one to abrogate Laws, 


: for ſo, long as a Law is ſuſpended, whether 


the Suſpenſion be temporary, or whether it be 


for ever, whether it be at once, or at ſeveral 


times, the Law is abrogated to all Intents and 
Purpoſes: But the Abrogation of Laws is part, 

of the Legiſlature, that legiſlative Power is 
lodged (as 1 ſaid before, and 1 could never find 

it otherwiſe in all our Law) in King, Lords, 


95 and Commons 5 


IA. Cb. Fuſt. You did open hs before, Mr. 
„5 
Mr. Finch. With this, my Lord, That my 
Lords the Biſhops finding this Order made up- 
on them to n this Declaration, did what 
A 1 in 
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in Duty they were bound to do, and unleſs the 
Jury do find, that they have done that which 
is contrary to Law and to the Duty of their 


Places, and that this Petition is a Libel, and a 
ſeditious Libel, with an intent to ſtir up Sedi- 
tion among the People, (we rely upon it) my 
Lords the Biſhops can never be found guilty up- 


on this Information. 


T4. Cb. Tut. Have you now done, Gen⸗ 


tlemen? 
Mr. Finch. Yes, my Lord, till they give | 


vs further Occaſion ; if they have any C other 1 


Evidence to offer, we muſt anſwer it; if 


not, this is the Anſwer we Sive to what they 
have ſaid. 


Mr. Sol. Gen. We make no Bargain with _ 


5 you; if you have done, ſay fo. 


T4. Ch. Fust. You * know, that you are 1 


not to have the laſt Word. 5 
Mr. Soll. Gen. You have been three Hours 1 
already, if you have any more to lay, * : 


ENS concluce. 


Mr. Finch. If they ſay they has no more 
Evidence, then we know what we have to 


6 do. 


ILA. Ch. Tut. If you hay any * more, pray 


3 me adviſe you one thing, don't ſay the ſame 
thing over and over again, for after ſo much 


Time ſpent, it is irkſome to all the Company as 
well as to me. 


Mr. Finch. My Lord, we have no more 
Evidence to offer to your Lordſhip at pre- 
his ſent, unleſs they, by offering new Evi- 
To dence, 
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them. 

La. Cb. Juſt. Gentlemen, you ſhall have all 
the legal Favour and Advantage that can be; 
but pray let us keep to an Hey decent Me- 
thod of Proceeding. : 
Sir Rob. Sawyer. Pray, my Lord, favour me 


dence, give us occaſion to Reply upon 


a Word before we conclude; my Lord, 


find very few Attempts of this Nature in any 


King's Reign. 


In the Reign of Henry the Fourth there 


| was an Act of Parliament, That Foreigners 


ſhould have a Free Trade in the City of Lon- 
don, notwithſtanding the Franchiſes of London: 
After the Parliament roſe, the King iſſued out 


his Proclamation, forbidding the 1 of 
that Law, and commanding that it ſhould be 


in ſuſpence du, ad proximum Parliamentum, 


yet that was held to be againſt Law. Po 2 
Tu. Ch. Juſt. Sir Robert Sawyer, that which 1 


you are to look to, is the publiſhing of this 
Paper, and whether it be a Libel. And as to 
the Buſineſs of the Parliaments you 1 mentioned, 


= ry are not to the purpoſe. _ : 
Sir Rob. Sawyer. My Lord, 1 fay £ I would 


put it where the Queſtion truly lies; if they 


don't diſpute the Point, then we need not la- 


bour it; but I don't know whether they will 


or no, and therefore I beg your Lordſhip? 3 
favour to mention one Caſe more, and that is 
upon the Statute of 31 Hen. VIII. cap. 8. 


which enables the King by Proclamation in 


many Caſes to i Law, which Sta- 
a 4 


| tute 


tute was repealed by 1 Edw. VI. cap. 12. That 

very Act does recite, that the Law 15 not tx 
be altered, or reſtrained, but by Act of Parlia- 
ment, and therefore the Parliament enables the 
King to do ſo and ſo; But that was ſuch a 
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* 


Power that the Parliament thought not fit to 


continue, and it was after wards repealed; but 
it ſhews, that at that time the Parliament was 


of the ſame Opinion as to this Matter that 


bother Parliaments have been ſince. - 
Mr. Sommers. My Lord, I would only men⸗ i 


tion the great Caſe of 7 homas and Sorrel in the 


Exchequer Chamber, upon the Validity of a 
Diſpenſation of the Statute of Edward the 
Sixth, touching ſelling of Wine. There *cwas 
> - _ Opinion of every one of the Judges, and | 
F they aid lay 1 it down as a ſettled Poſition, That 
 * there never could be an Abrogation or a Suſ- 
penſion (which is a temporary Abrogation) of 


an Act of Parliament, but by the Legiſlative 


Caſe of 3 and Hales, which was lately in 
this Court, to make good that R 


ze did not uſe it as an Argument then, that it 
could not be expened into a Suſpenſion; he 


admitted it, not to be in the King's Power to 
3 ſuſpend 


TY Power. That was a Foundation laid down 
quite through the Debate of that Caſe. Indeed 
. diſputed, how far the King might dif- 
penſe with the Penalties in ſuch a particular 

Law, as to particular Perſons, but it was agreed 

= . by all, that the King had no Power to ſuſpend | 

any Law. And, my Lord, I dare appeal to 

Mr. Attorney General himſelf, whether in the 
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ſuſpend a Law; but; that he might give a 
Difpenſation to a particular Perſon, was all he 
| took upon him to juſtify at that Time. 

My Lord, by the Law of all civiliz'd Na- 
tions, if the Prince does require ſomething to 
be done which the Perſon who is to do it takes 
it to be unlawful, it is not only lawful, but his 


ye Ne Fe incipi. This is all that is 
done here, and that in the moſt humble Man- 


ner that could be thought of; your Lordſhip 
will pleaſe to obſerve how far it went, how 
careful they were, that they might not any 
Way juſtly offend the Kine They did not 
interpoſe by giving Advice, as Peers; they 
never ftirr*d cill it was brought home to them 


ſelves; when they made Their Petition, all 
they beg is, That it may not ſo far be infiſted 


upon by His Majeſty, as to oblige them to 
read it; whatever. they thought of 1 it, they do 
not take upon 'em to deſire che Declaration to 

| be revoked. 
My Lord, as to Matters of Fatt alledg'd i in 
the faid Petition, that they are perfectly true, 
we have ſhewn by the Journals of both Houſes. 


In every one of thoſe Years, which are men- 


tion'd in the Pericion, this Power of Diſpenſa- 
tion was conſider'd in Parliament, and, upon 


Debate, declared to be contrary to Law: There 


could be no D-ſign to diminiſh the Prerogative, 
| becauſe the King hath no ſuch Prerogative. 
© Seditious, my Lofd, it could not be, nor 
could poſſibly ſtir up Sedition in the Minds of 


the People, becauſe 1 it was pre ſentęd to the King 


in 
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in private and alone: Falſe it could not be, 
becauſe the Matter of it is true. There would 
be nothing of Malice, for the Occaſion was not 


ſought, the Thing was preſſed upon them: 


And a Libel it could not be, becauſe the In- 


tent was innocent, and they kept within the 
Bounds ſet by the Act of Parliament, that 
gives the Subject Leave to apply to his Prince 

by Petition when he is aggriev'd. 1 
„ Cen. Have you done, Gentle- 
5 7 


Mr. Finch. We have done, Sir; 


| deal more merciful 64 your Lordſhip aad the 


Jury than they have been, who have ſpent 
tdtheſe four Hours in that which I think is not 
* pertinent to the Caſe in Queſtion: They have 
fleet themſelves into large Diſcourſes, making 
great Complaints of the Hardſhips put upon 
muy Lords the Biſhops, by the Order ot Council 
to read His Majeſty's Declaration, and putting 
theſe Words into the Information of Seditious, 
Malicious, and Scandalous: But, my Lord, I 
admire that Sir Robert Sawyer ſhould make 4 
ſuch Reflections and Obſervations upon theſe || 
Words, when Iam ſure he will ſcarce find 
any one of his own exhibiting that has ſo few _ 
of thoſe aggravating Words as this has; and 
therefore that might have been very well 


ſpared, eſpecially by him. 

In the next Place, my Lord, we are told 
what great Danger our Religion i is in by this 
Declaration, I ye. we have an 1 Concern 


1 


Mr. Att. Gen. My Lord, I ſhall be a gent 


for that with them, or any Perſon elſe what- 
ſoever ; but however, I am ſure our Religion 


teaches us, not to preſerve our Religion, or 


Lives, by any illegal Courſes, and the Que- 


ſtion is, Whether the Courſe that my Lords 
the Biſhops have taken to preſerve (as they ſay) 


our Religion be legal, or not; if it be not 


legal, then I am ſure our Religion will not 
juſtify the uſing ſuch a Courſe for never ſo good 


an End. 


My Lord, for the Thing | it ſelf, 1 do ad- 
mire that chey, in ſo long a Time and Search 
that they have made, ſhould not (which I ex- 
pected) produce more Preſidents of ſuch a 
Paper as this is: They challenge us to ſhew | 
that ever there was any ſuch Declaration 3 
this, I'll turn the ſame Challenge upon them: 
 Shew me any one Inſtance, that ever fo many 
Biſhops did come, under Pretence of a Peti- 
tion, to reflect upon the Aing out of Parlia- E 


ment. 


Sir Rob. Sawyer. Is that your Way of anſwer- 


ing, Mr. Attorney? 


B 
| you have had your Time, don't interrupt 
us, fure we have as much Right to be heard as 


1 


over again, Sir Robert Sawyer, already. 


Sir Rob. Sawyer. My Lord, I don't intend 


to interrupt him, 


Mr. Sol. Gen. We cannot make them be - 


quiet, they will {ti}1 be chopping | in upon us. 
8 


* Cb. Juſt. 'You have been heard over and 
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Mrr. Att. Gen. This is an Art that ſome 
People have always praftiſed, not to permit 


any Body to ſpeak, but themſelves, _ 
But, my Lord, I ſay, that thoſe few In- 


ſtances that they have produced are nothing at 


= all to this Matter, that is now upon Trial be. 


fore your Lordſhip and this Jury ; nay, they 

are Evidences againſt them, for they are only 
| Matters tranſacted in Parliament, which are no 
more to be applied to this Thing that is in 

Controverſy now, than any the moſt remote 


Mlatter that could be thought of; and the? 


=; they have gone ſo high in Point of Time, as | 


5 to the Reign of Richard the Second, yet they = 


down. = } 
my Laid. 1 fay v. that all the Talk of 
Rickend the Second's Time is wholly out of | 


have nothing between that and the . King's 
Reign, to which, at laſt, W have deſcended 


the Caſe; truly, I do not doubt, but that in 


Richard the Second's Time they might find a 
great many Inſtances of ſome ſuch Sort of Pe- 
titions as this, for our Hiſtories tell us, that at 


that Time they had 40000 Men in Arms 
againſt the King, and we know the Troubles 
that were in that King's Reign, and how at 


Length he was depoſed; but certainly there ; 


1 may be found Inſtances more applicable to the 


Cafe, than thoſe they produce: As for thoſe in 
King Charles the Second's Time, do they any 
Ways juſtify this Petition? for now they are 


2 juſtifying tlie Words of their Petition, — 


that this Power has been declared to be illeg gal. 


12 1662, 1672 2, and 1685. 2 
For 
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For what was done in 1662 do they ſhew 

any Thing more than ſome Debates .in the 
Houſe of Commons? And at laſt an Addreſs, 
an Anſwer by the King, a Reply of the Com- 
mons, and then the Thing dies. Pray, my 
Lord, is a Tranſaction in the Houſe of Com- 
mons, a Declaration of Parliament? Sure, I 
think, no one will affirm that any Fhing can 


be a Declaration of Parliament, unleſs he that 


is the principal Part concurs, who is the King; 


for if you ſpeak of the Court of Parliament in 


a legal Senſe, you muſt ſpeak of the whole 
Body, King, Lon, and ne and a De- 
claration in Parliament muſt be by all the 


whole Body, and that is properly an Act of 


"Parliament, > 
Why then they. come to the Year 1672, . 


where your Lordſhip obſerves, that the late I 
11 upon his Right; 3 for aer he 
Diſpure which was in 1662, his Majeſty did 


iſſue out another Declaration, Pan when it 
comes to be debated in Parliament, he inſiſts 


| upon his Right in Eccleſiaſtical Matters, and 


though his Declaration was cancel'd, yet there 
is no formal Diſclaimer of the Right. 
My Lord, after all, how far "theſe Things 


| ti they have offer'd may work, as to the 


Point that they have debated, I ſhall not now 
meddle with it, nor give your Lordſhip any 
Trouble about it, becauſe it is not at all perti- 


nent to the Caſe in Queſtion, for I do (after 


all this Time and Pains that they have ſpent) 
take Leave to ſay, That theſe Gentlemen have 
ſpent all this Time to no purpoſe. 


LW 
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L. Ch. Fuſt. Yes, Mr. Attorney, I'll tell you 
what they offer, Which it will lie upon you to 
give an Anſwer to: They would have you ſhew 
how this has diſturbed the Government, or di- 
miniſhed the King's Authority. 
Mr. Att. Gen. Whether a Libel be true or 
not, as to the Matter of Fact, was it ever yet 
in any Court of Juſtice permitted to be made 7 
Queſtion, whether it be a Libel or not, or 
whether the Party be puniſhable for it? And 5 
therefore 1 e Mo to hear thoſe Gentlemen to 
ſay, that becauſe it is not a falſe one, therefore 


— is not a Libel. Suppoſe a Man ſhould ſpeak |} 
ſcandalous Matter of any Noble Lord here, or 


of any my Lords the Biſhops, and a Scandalum 


Magnatum be brought for it, though that t 


© which is ſpoken has been true, yet it has been 


the Opinion of the Courts of Law, that the 1 


Party cannot juſtify it, by Reaſon it tends to ; 


the diſturbing of the Peace, to publiſh any 


1 Thing that is Matter of Scandal: The only 1 


Thing that is to_be looked into, is, Whether | 
there be any Thing in this Paper that is R- 
flecting = Scandalous, and not whether it 


be true or no; for if any Man ſhall Extra- 
judicially, and out of a legal Courſe and Way, || 


reflect upon any of the great Officers of the 
Kingdom; nay, if it be but upon any inferior 

Magiſtrate, he is to be puniſhed, and is not to 
make his Complaint againſt them, unleſs he do 


it in a proper Way: A Man may petition a 


Judge, but if any Man in that Petition ſhall 
come and tell the Judge, Sir, you have ien 
an 
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an illegal Judgment againſt me, and I cannot 
in Honour, Prudence, or Conſcience, obey 


it; I do not doubt, nor will any Man, but 
that he that ſhould ſo ſay would be laid by the 


illegal. 
Ik a Man ſhall come to petition the King, as 
we all know the Council Doors are thronged bp 
with Pe/izioners every Day, and acceſs to the 
King by Petition is open to every Body, the 
moff inferior Perſon is allowed to p?tition the 
King, but becauſe he may do ſo, may he 
therefore ſuggeſt what he pleaſes in his Petition, 
| ſhall he come and tell the King to his Face, 
what he does is illegal: I only ſpeak this, be- 


| cauſe they ſay, in this Caſe, his Majefty gave 


them leave to come to him to deliver their 


Heels, though the * perhaps might be 


| Petition; but the King did not underſtand the i 


Nature of their Petition, 1 ſuppoſe, When he 5 


ſaid, he gave them leave to come to hi. 
My Lord, for this Matter we have Autho- . 


rity enough in our Books, particularly there is 


| the Caſe of Nrenbam in my Lord Hobart, the 


| Lord Chancellor had made a Decree againſt 
him, and he petitioned the King, that the 


Cauſe might be reheard, and in that Petitios © 
he complains of Injuſtice * him by my Lord 
| Chancellor, and he put into his Petition many 


reflecting Things; this, my Lord, was puniſh. 
ed as a Libel in the Star-Chamber : And, in 
that Book it was ſaid, that though it be lawful 


bor the Subject to petition the King againſt any 


Proceedings by the Judges, yet it muſt not be 
5 done 
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done with Refleftions; nor with Words that 
turn to th: Accuſation or Scandal of any of the 
King's Magiſtrates or Officers, and the Juſtice 
of the Decree is not to be queſtioned in the 
Caſe ; for there Mrenbam in his Defence would 
| have opened the Particulars wherein he thought 
the Decree was unjuſt, but that the Court 
would not meddle with, nor would allow him 
to juſtify for ſuch Illegality i in the Decree: So 


in this Caſe, you are not to draw in queſtion 


the Truth or Falſhood of the Matter com- 
plained againſt; for yon take the Way the 
Law has preſcribed, and proſecute your Right 


in a legal Courſe, and not * fcandal and li- 
1 5 belling. F: 2 


i Lord, There - is a great deal of Diffe. 
rence between not doing a Thing that is com- 
manded, if one be of Opinion that it is un- 
lawful, and coming to the King with a Peti- 


= 3 highly reflecting upon the Government, 


and with ſcandalous Expreſſions, telling him, 
ar, you act illegally, you require of us that 


which is againſt Prudence, Honour. or Con- 
ſcience, as my Lords the Biſnops are pleaſed 


to do in this Petition of theirs. I appeal to 
any Lord here, that if any Man ſhould give 


| bim ſuch Language, either be Word of Mouth 


or Petition, Whether he would bear it, with-- 
out ſeeking Satisfaction and Reparation by the 
Lau? 

My Lord, there is no greater Proof of che 
DE - this Matter IT the Croud of 
this f, and that the Harangue that hatt 

. been 


* * 
_—_— 
1 


Power and Authority, and to cenfure his Actions, 
poſſeſs the People with ſtrange Opinions, and 
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been made; is it not apparent that the taking 
this Liberty to canvaſe and diſpute the King's 


raiſe Diſcontents and Jealouſies, as if the free 


Courſe of Law were reſtrained, and Arbitrary 
WH and Fleaſure ſet up inſtead of it. 


My Kaink, there is one thing FR ape 5 


upon the Face of the Information, which 


this not to be the right Courſe; and if my 


Lords the Biſhops had given themſelves the 
Opportunity of reading the Declaration ſeri- 
| ouſly, they would have found in the End of 
the Declaration, that the King was reſolved to 
call a Parliament in November; might not my 
Lords the Biſhops have acquieſced under their 
Paſſive Obedience till the Parliament met? 
But nothing would ſerve them but this, and 


this muſt be done out of Parliament, for-which 


there is no Preſident can be ſhewn; and this 

muſt be done in ſuch a manner, as your Lord- 

ſmip ſees the —— of, by your 3 5 
of this Day. 


There is one ching 1 forgot to ſpeak to, 


= they tell us, that it is laid Malicious Sedi- 
tious, and there is no Malice or Sedition found, | 
we know very well, that that follows the Fact, — 
thoſe Things ariſe, by Conſtruction of Law, 


out of the Fact. If the Thing 


be illegal, the 


Law ſays it is Seditious, a Man ſhall not come 
and ſay, he meant no harm in it: That was 


the Caſe of Villiams, in his treaſonable Book: 


3 
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Says he, I only intended to warn the King of the 
Danger approaching; and concludes his Book 
with, God ſave the King : But no Man will ſay, 
that a good Preface at the beginning, or a 
good Prayer at the end, ſhould excuſe Trea- 
fon or Sedition in the Body of a Book. If I 
meet another Man in the Street, and kill him, 
though I never ſaw him in my Life, the In 
di&tment i is, that it was as ex Malitia Precogi- 
tata, as it often happens, that a Perſon kills 
one he never had Acquaintance with before, 
and in favorem vite, if the Nature of the Fact 
be ſo, the Jury are permitted to find according 


to the Nature of the Caſe, but, in ren * 


of Law, there is Malice imply'd. But, my 


* that has been a Point that has been ſo 
"often ſettled, that the Form of the Indidtment 


and Information muſt follow the Nature of 


Wi the Fact, that I need not inſiſt upon it; if the 


Act be unlawful, the Law kappe the Malice, | 
and evil Intentions. N 
Mr. Soll. Gen. My Lord, and Gentlemen of 
the Jury, I am of Council in this Caſe for 


«the King, and I ſlaall take Leave to -proceed 


in this Method: Firſt, 1 ſhall put the -Cafe 


of my Lords the Biſhops, and then conſider 


- te Arguments that have been uſed in their De- 


Fence, and anſwer them as much as is mate- 


rial to be anſwered, and then leave it to your 
Lordſhip and the Jury's Confideration, -whe- 
ther what has been ſaid by thele Genvernen, 


- Firſt, 


| weigh any thing, in this Cale, 


Lord, I think theſe Matters are ſo common, | 
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Firſt, my Lord, I take it for granted (and 1 
pou the Matter is pretty plain by this time,. 
Lord Preſident's Evidence, and their 
Confeſſion) that it is not to be dif; ated 
1 this Paper was preſented by theſe Lov 
to the King; 1 think there's no great Diffi- 
culty in that Matter at all; but I juſt touch 
upon it, becauſe I would follow them in their 
_ own Method. 
Then, my Lord, let us take this Caſe as Þ 
| is, upon the Nature of the Petition, and the 
Evidence that they have given, and then nv 
us ſee, whether that will juſtify the thing that 
is done: For the Buſineſs of petitioning, I 
would diſtinguiſh and enquire, Whether my 
Lords the Biſhops, out of Parliament can pre- 
' ſent any Petition to the King. 1 J agree, 
that in Parliament the Lords = Commons 
may make Addreſſes to the King, ſignify their 
1 and make known their Grievances 
there, and there i is no doubt, but that is a na- 
tural and proper way of Application. For, in 
| the beginning of the Parliament there are Re- 
ceivers of Petitions appointed, and upon De- 
| bates there are Committees appointed to dra- 
up Petitions and Addreſſes; but to come and 
$ deduce an Argument, that becauſe the Lords 
in Parliament have done .thus, (there being 
ſuch Methods of Proceedings . in Parlia- My 
ments) therefore my Lords the Biſhops may do 1 
it out of Parliament, that is certainly @ Non | 
_ ſequitur, no ſuch — can be drawn from — 
thoſe Premiſes. __ 
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My Lord, I ſhall endeavour to lay the Fact 
before you, as it really is, and then conſider 
what is proper for the Court to take Notice 
of, as Legal Proof or Evidence: And I take 

it, all thoſe Preſidents that they have produced, 

of what the Lords did, and what the Com- 
mons did, in Parliament, is no Warrant for 
them to ſhelter themſelves under againſt the In- | 


| formation here i in Queſtion. 


Doctrine; Shall not the Subject have liberty 
co petition the King, but in Parliament? 


FR e = 
>» 


| [Hit Mr. Puſtice Powel Hate alle to ; the 1 
Lord Chief Jaltice, thus : TJ = 


Mr. 7 ut. Powel. My Lord, this is | ws 


1 If that be _ the e is in a Fan R 


1 Caſe. 


will hr 94 out, "though 1 approve not of 
his Foſition. e 


Mt. Goll. Os The 8 may Abe to 
thi King in Parliament, and the Commons 
may do it, but therefore, that the Biſhops may | 


do it out of Parliament, does not follow. Il | 


heard nothing ſaid that could have given Co- 
Jour to ſuch a thing, but the Curſe that has 
been read in 1 Eliz. 

But pray, my Lord, let us conſider that 


* they have . ; Bod have weich 
wi 
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time, and what's that? That the King may 
diſpenſe with the Statute of Proviſors till the 


Meeting of the next Parliament, and a Pro- 


teſtation of the Commons at the end of it, 
whether that be an Act of Parliament that is 


| Declaratory of the Common Law, or Intro- 


. ductory of a new Law, Non conſtat; and for 
ought appears, it might be a Declaratory Act; 
and if ſo, it is a Proof of the King's Preroga- 


with that Record in Richard's the Second's 


tive of Diſpenſing. It might be an At in 


Affirmance of the King's Prerogative, as there 


are a great many ſuch, we very well know; 


and generally moſt of the Laws in that kind 
are in Affirmance of the King's Power, ſo that 


the Law turns as an Argument for the King's 
 Prerogative, and they have given him that, 
which will turn upon themſelves : So it ſtood 


in Richard the Second's time; but whe- 
ther that be an Argument one Way or other 


concluſive, is left to your Lordſhip and tze 


Ay, but (ſay they) there is no Execution of 
ſuch a Power till very lately; and the firſt 
Inſtance that they produce, is that in the Year 


; 1662. | But your Lordſhip knows, that before : — 5 


the Reign of Henry the Fourth there was great 
Juriſdiction aſſumed by the Lords in Original 
Cauſes; then comes the Statutes of Appeals, 
1 Hen. IV. which takes Notice, that before 
that time the Lords had aſſumed an Original 
Juriſdiction in all Cauſes, and would proceed © 
and determine them in Parliament, and our 
"ih + e 


, FI ” — 
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of Parlament; and it fell out to be ſo great 4 
Grievance, that, it. was thought neceffary to 
make 4 Law againſt it, That Appeals in Par- 
lament ſhould be aboliſhed and deftroyed ; and 
then comes that Law in favour of the Subject 
of England, and that ſettles the Bounds be- 
tween the King and the Lords in a great mea- 
lure 3 before that time, the Lords were grown 
very powerful, and where there is a Power, 
there always will be Applications; and what 
zs the Effect of that Statute 1 Hen. IV. for all 
that we endeavour is, to make Things as plain 
2s can be, that no further Applications, no 
Proceedipgs in any Cafe whatſoever be be- 
fore the Lords in Parliament, unleſs it be by 
Impeachment of the Commons; ſo that there 
is the Salvo. And the Uſe that I make of it 
is this; The Commons, by that very Statute, 
did aboliſh the Power that the Lords had ar- 
rogated to themſelves, and ordered, That they 
| ſhould not meddle with any Cauſe, but upon 
the Impeachment of the Hoyſe of Commicns ; 
and eſtabliſh the Impeachment of the Com- 
mons, which is as ancient as the Parliament, 
for that was never yet ſpoken againſt, the 
Power of the Commons impeaching any Perſon 
under the degree of the Prince, and that is the I 
legal regular Way; and ſo the Commons al- 
ſerted their ancient Right, and whatſoever the 
Lords took notice of, muit come by Applica- 
tion of the Commons; then Conferences were 
to paſs between the Houſes, and both Houſes 
by Addreſs apply to the King, This is the 
— — — proper 
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prope r Way and Courſe of Parliament, of 
which my Tae Coke ſays, It is known to few, 
and pradhsd by fewer; but it is a venerable, 
honourable Way y : And this is the Courſe that 
ſhquld have been taken by my Lords here; 
they ſhould have ſtaid till the Complaint had 
come from the Commons in Parliament, and- 
then it had been regular for them to addreſs 


the King; but ey were too _ too 


nimble. 
And whereas the Statute of Henry IV. 1 ys, 


. That no Lord whatſoever ſhall onde 


with any Cauſe but by the Impeachment of the 
Commons, they interpoſe and give their Ad- 


vice before their Time: If there be any Irre- 


aularity in Parliament, or out of Parliament, 


the Commons are to make their Complaint of 
it; and a Man muſt not be his own Judge, 


nor his own Carver; nor muſt every Man 


5 create Difficulties of his own, nor ſet upon pe- 
titioning in this ſort, But there I lay my Foun- ous 
dation, That in ſuch a Matter as this there 


ought to have been the Impeachment of the 
Commons in Parliament before theſe Lords 
could do any thing; and I know nothing can 
be faid for the Biſhops more than this, That 


FE” they were under an Anathema, under the Curſe 
that Sir Robert Sawyer ſpeaks, and for fear of 


that they took this irregular Courſe : But ſome 

would ſay, Better fall into the Hands of God 
than of Men; ſome would ſay fo, (I fay) 1 
| know not what they would 91 ; but theſe be- 
ing the Methods that theſe Lords ſhould have 
Fe 7 
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taken, they ſhould have purſued that Method, 
the Law ſhould have carved out their Relief and 
Remedy for them; but they were for going 
by a new Fancy of their own, _ 


My Lord, the Law continued thus, and was 
pracusd i. till 3 Hen. VII. where the Grie- 

vance was found, that Offences in the Inter- 
vals of Parliament could not be well puniſhed ; 

then comes the Statute that ſets up the Court 
of Star-Chamber, and there Men were often 
brought to Judgment and Puniſhment for their 
Sins; and though very great Power was given 
them, yet they arrogated to themſelves a 
greater; and therefore that Court is aboliſned 


dy the Statute of 15 Car. I. And what is the 
| Reaſon of aboliſhing that Statute ? Becauſe the 


Ser- Chamber did not keep within their Bounds 
that the Law ſet them, but aſſumed to them- 
| ſelves a larger Power than the Law would al- 
low, and grew very exorbitant and very grie- 


vous to the Subject: And another Reaſon was, 


which the Statute of 1 5 Car. I. founded itſelf 
upon, becauſe there was nothing that was 
brought in Judgment before that Court, but 
mo be relieved and remedied in the ordi- 


nary Methods of Juſtice in the Courts of 
Weſtminſter. Hall : So that upon thoſe two Con- 


fiderations, becauſe that Court was exorbitant, 
and becauſe all the Sins and Miſdemeanors that 
were puniſhed there, might be puniſhed in an 
ordinary way of Law in another Court, there- 
fore there \ was no need of that Court, and ſo it 


— 


1 
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was aboliſhed, and the Subject was pretty ſafe. 
If there was a Crime committed here, a Man 


might come properly before your Lord ſhi * into 
chis Court, and have 1 it puniſhed. 


My Lord, they find fault with the Words 
in the Information, and they ſay, Why are 
theſe Words put in, Sediticus, Malicious 2 If 
the Matter be libellous and ſeditious, we may 
ally ſay it, and it is no more than the Law 
„it reſults out of the Matter itſelf; and, 

if it be a libellous Paper, the Law ſays it is 
Malicioufly and Seditioufly done: p theſe 
Gentlemen need not quarrel with us, for ſo 
are all the Informations in all times paſt, and 
tis no more than the Vi & Armis, "which þ : 
common Form. It may be ſaid, How can he 
publiſhing of a Libel be ſaid to be done Vi & 


Arnis? That is only a Suppoſition of Law; "3 10 
and they may as well object to the Concluſion 


of the Information, That it was contra Coro- 
nam & Dignitatem Domini Regis; if it be an 


— illegal Thing, or a Libel, theſe are neceſſary 


Conſequences, it is no more than the ſpeaking 
of the Law upon the Fact. ; 


But, my Lord, let us a little conſider wWhe⸗ 
ther they had any Warrant to do what was 


done. They pretend it was done upon this ³⁵ 
account, That the King had ſet forth a Decla- 


ration, and had ordered them to read it, which 
to excuſe themſelves from, they make this Pe- 
ition, or this Libel, (call it what you will) and 
they uſe this as the main Argument that they 
. lay 


6 
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fay the King has done illegally, and they tell 
the King plainly fo, that it is illegal; hw they 
take notice of this Declaration, and fay it is 
illegal, becauſe it is contrary to the Declarations 
of Parliament in 1662, 1672 & 1685. 
Pray, my Lord, let us conſider a little, 

whether there be any Declaration in Parlia- 


ment that they have given Evidence of: Have 


they read any Declaration of the Parliament 


in 1662? What is a Declaration in Parliament 
but a Bill that is paſs d by the King, Lords, 


and Commons? That we know to be the 


2 meaning, and no other; if it paſs the Com- 


mons, tis no Declaration in Parliament; nay, 


if it paſs the Lords and Commons, it is not a 3 
Declaration in Parliament, except it alſo pass 
the King; all theſe things are Nullit ies, and the 


Law takes no notice of them; we have it in 


| our Books over and over, and no Court ought 
to ſuffer ſuch Evidence to be given. I know 


theſe Gentlemen are very well acquainted with 


the Authority in Fitz. Herbers Title, Parlia- 


a6 ment: There was an Act that was ſaid to be 


by the King and the Lords, but becauſe the 
Commons did not agree to it, tis declared and 


adjudged to be a Nullity, and the Court 


would take no notice of it; and, How can 


any Man call that a Declaration in Parliament 
which is only a Vote of the Houſe of Com- 
mons, or of the Lords? No, ſure: That is 
one of the Heads I go upon, It's not a De- 
claration in mag] unleſs'it be by Act of 
Parliament. . 
Indeed, 


claration in Pa 
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Indeed, my Lord, there is another ſort of 
Declaration in Parliament before the Lords, : 
as they are a Court of Judicature, and that is a 
fair Declaration too; for if any thing comes 
judicially before the Lords, either by Writ of 
Error, or by natural Appeal from any of the 
other Courts, or by Adjournment, and there 
be any Judgment given, that is a Declaration 
in Parliament, and may be fairly ſo called. So 
likewiſe there 18 . n judicial Declaration, 

which is, when any thing comes before the 
Lords judicially, upon an Impeachment of the 
Commons, and they give Judgment upon that 


Impeachment, That is a Declaration in Parli - 


ment: But to fay that there is any other De- 
fam 1ent, is to ſay more than 


___ theſe Gentlemen can make out; if they will 


| ſhew me any ſuch, I will ſubmit to them, and 


not ſpeak a Word againſt my Lords the Bi- 4 


ſhops; but if theſe learned Gentlemen cannot 
"4 me any ſuch, then they have not ſaid that 


was true in this Petition, that it was ſo and ſo 
5 declared i in Parliament. 


-*--— or re conſider what there is in | this 
Caſe upon this Evidence, for that in 1662 is 
only a Vote and an Opinion of the Houſe of 


Commons, and I always underſtood, and have WM 


been told ſo by ſome of the Gentlemen + 


the other Side, that ſuch a Vote ſignifies no- 


thing. But beſides, it ſeems to be a miſtaken 
Addreſs; for they ſay in it, That the De- 
claration in 1662, which they addreſs againſt, 

was the firſt Declaration of that ſort, to ſuſ- 


pend 
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pend Laws without Act of Parliament; and 
yet, in the ſame breath, they do take notice 
of the King's Declaration Vow Breda. But 
here's a mighty Argument uſed from the 
King's Speck, That becauſe he wiſhed he had 
ſuch a Power, this muſt be declared in Parlia- 
ment that he had no ſuch Power. Is the Speech 
of the Prince a Declaration in Parliament ? 
All the Speeches that were made upon the 
opening of the Parliament, will you ſay they 
are Declarations in Parliament? Then the 
Chancellor, or the Keeper's Speech, or the 


Lord Privy Seal's, muſt be a Declaration in 8 


Parliament. Whoever ſpeaks the Senſe of the 
King, if he does not ſpeak that which is Law 
and Right, is queſtionable for it, and ſeveral 


have been impeached for ſo doing ; for they 


look not upon it as the King's Speech, except 


fit be according to Law: Nothing can turn 
upon the Prince but what is legal; if it be 

otherwiſe, it turns upon him that ſpeaks it, I 
never did hear that a Speech made by the | 


Chancellor (and I will appeal to all the L. 


that hear me in it) was a Declaration in Parlia- 
ment. 5 


Then, my Lord, we come to the Buſineſs i in 
1672, which with that in 1662, and that in 


1 Breda, ſh:ws, That this of the King's is not 


ſuch a Novelty, but has been done often be- 


fore. In 1871 the King was in diſtreſs for Mo- 
ney, being entangled in a Dutch War, and 


wanted Supply: He capitulates with his Com- 


mons, you have heard it read, and, upon the 
ee A Com- 
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Commons Addreſs, he aſſerts it to be his Right, 
and makes his Complaint to the Lords how the 
Commons had us'd him; for when he gives 
them a fair Anſwer, they reply, and there are 
Conferences with the Lords about it; but at 


length it all ends in a Speech by the King, 
who comes and tells them of his preſent Ne- 


at the Inſtigation of the Commons, and he has 
a good Lump of Money for this. Would this 
amount to a Declaration in Parliament? Can 
my Lords the Biſhops fancy or imagine that 


ceſſities, and ſo he was minded to remit a little 


this is to be impog'd upon the King, or upon : 


the Court, for a Declaration in Parliament? 
Then, laſt of all, for that in 1685, in this 


55 King s time, What 'i is it? The Commons make = 
an Addreſs to the King, and complain to his | | 
n. of Torke of his Officers 1 in His ny” 1 it 


— 


5 


— 


8 Hoe Mr. Tice Powel ee ta the 2 
© 1 Chief Faſtice. 


Mr. Toft. Powel. My Lord, * is wide, 2 xj 


- Mr. Sollicitor would impoſe upon us; let bim 


mate out, if he can, that the King has ſuch a : 
Power, and anſwer the ObjefSions wage & te | 


| Defendants Council. _ 
Id. Ch. Juſt. Brother, ;mpoſe upon us! be 
ſhall not impoſe upon me, I know not what he 
may _ you; for my part, T-do not believe one 
Ward be 


that 


* 


that might — . 2 
thing of that Nature, contrary to the Teſt 
Act; And what is done upon it? They make 
their Application to the | ah and ps — King 
anſwers them, and that is all: But fince ? tis 
Ipoken of in the Court, 1 would take notice, 
That it is very well known, by the Caſe: of 
Goddard and Hates, the ———— of this Court 
Was againſt the Opinion of that Addrefs. 


But what ſort of Evidence is all this? Would 1 
you allow all the Addreſſes of the Houſe of 


Commons to be Evidence? Give me leave to 


ſay it, my Lord, If you ſuffer theſe Votes, 
theſe Copies of nals Bills, theſe Addrefſes 
and Applications of one or both Houſes to the 


King, to be Evidence and Declarations in Par- 


| Vament, then what will become of the * Bill = 


of Excluſion ? Shall any Body mention that 


Bill of Excluſion to be a Y 1 el in Parlia- 
ment? If fo, then there is Declaration againſt 


Declaration, the Declaration of the Commons 
againſt the Declaration of the Lords. - I'know 
not what Judgment my Lords the Biſhops may 


bde of now, concerning thoſe things of Votes 


and Addreſſes being Declarations in Parlia- 


* ment, but I am ſure they have ſpoken againſt 


it heretofore ; nay, 7 4 ſure, ſome of them 4 
have preached againſt i ny ; 


: : Td. = . * — * « 
—ͤ—— * | 5 e cot: - \ 4 — — — nn. > 
TY ( 4 * „ * . — 2 2 ” = ; . 3 * 3 
A . 8 * 7 * _ _ * 1 : 1 


Here there quas @ great Hiſing-. 
Lan 


And if my Los ha Biſhops 3g faid, 
Theſe are Declarations in Parliament, and they 
are not Declarations in Parliament; and if 


they accuſe the King of having done an iNe- 
gal Thing, | becauſe he has done that which has 
been declared in Parliament to be illegal, when 


1 was never ſo declared, then the Conſequenee 


forth, his Proclamation; it is as eſſential a 


Prerogative as it is to give his Aſſent to an Act 
of Parliament to make it a Law. And it is 
another Principle, which I think cannot be de- 

nied, That the King may make Conſtitutionss 

and Orders in Matters Eccleſiaſtical; and that 
theſe he may make out of Parliament, and 
without the Parliament. If the King may do 
ſo, and theſe are his Prerogatives, then ſup- 
poſe the King does iſſue forth his Royal Procla- 
mation (and ſuch 1 in Effect is this Declaration 
under the Great Seal) in a Matter Eccleſiaſti- 
cal, by Virtue of his Prerogative Royal, and 
this Declaration is read in the Council, and 


publiſhed to the World, and then the Bi mops 


come and tell the King, Sir, you have iſſued 
out an illegal Declaration, being contrary to 
what has been declared in Parlament; when 
there is no Declaration in Parliament: Is not 


this a diminiſhing the King's Power and Prero- 


gative in iſſuing forth his Declaration, and 
1 5 making 


, 6 + „ "IF : vo, way" 2 N * | * 2 1 * vs . „ a N i 
r att * =” * - : 4 n ; N * * ; ** * PRES * 1 * * A 2 * _ * * 5 n 
* * - : ' > , : . * * A h 
- . . 0 N — - * 
| * 9 | . . 
* @ 4 * « * * . 
: 4 . *, ; : o J 
| f , 1 Z * . 5 „ : : 1 : : 
, | : 
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1s very plain, That they are miſtaken ſome- 

times; and, 1 ſuppoſe, by this time they be- 
= . 
I are ſay, it will not be deny'd me, That 
the King may, by his Prerogative Royal, iflue 


ͤ0u— ———— ¶ ¶-— 2 — 
l 8 — — — 


Is not this a queſtionifg of his Pr 
Do not my Lords the Biſhops in this Caſe raiſe 
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tters Eccleſiaſtical! ? 
tive ? 


making Conſtitutions in | 


a Queſtion between the King and the People? 


Do not they (as much as in them lies) ſtir up 
the People to Seditton? For, who ſhall be 
| Judge between the King and the Biſhops ? 

Gays the King) I have ſuch a Power and Pre- 
rogative to iflue forth my Royal Proclamation, 
and to make Orders and Conſtitutions in Mat- 

ters Eccleſiaſtical, and that without the Parlia- 
ment, and out of Parliament. Say my Lords 

the Biſhops, You have done fo, but you have 


no Warrant for it. Says the King, Every 


Prince has done it, and I have done no more 
than what is my Prerogative to do: But this, 
ſay the Biſhops, is againſt Law. 

this be try'd? Should not the Biſhops have 
| had the Patience to have waited till a Parlia- 
ment came, when the King himſelf tells them, 
he 
furtheſt? 


would have a Parliament i in November at 8 


ILA. Ch. Juſt. r Mr. Sollicitor, come - 


cloſe to the Buſineſs, for it is very late. 


Mr. Sol. Gen. My Lord, I beg your Pa- 


tience 3 you have had a great deal of Patience 
with them, pray ſpare me a little. I am fay- _.. 
ing, when the King himſelf tells them, that 
he would have a Parliament in November at 
furtheſt, yet they have no Patience to ſtay till 
November, but make this Application to him. 
Is not this raiſing a Queſtion upon the King's 
5 Prerogative i in iſſuing forth Declarations, and 


— 


How ſhall 
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upon the King's Power and Right in Matters 
Eccleſiaſtical? And when I have faid this, that 
my Lords the Biſhops have ſo done: If they 
have raiſed a Queſtion upon the Right of the 
King, and the Power of the King in Matters 
 Eeclefraſtical, then they have ſtirred tp Sedi- 
tion. That they have fo done is pretty plain; | 
and for the Conſequence of it, I ſhall appeal „ 
to the Caſe in the 2 Cro. Jac. 1. That is 1 
Plain direct Authority nnn N 
Mr. Juſt. Powel. Nay, Mr. Solicitor, we 
all ve very well know, to deny the King's Au- 
thority in Temporals and Spirituals, as by Act : 
of Parliament, is High Treafon. ad, 
Mr. Soll. Gen. I carry it not fo far, Sir x; ; we 
have a gracious Prince, and my Lords the 
Biſhops find it ſo by this Proſecution: But, 
what ſays that Caſe, it is printed in three 
Books, in Noy 100. in Moor 375. and in Mr. 
Juſt. Cre. 371. Says that Caſe, The King may 
make Orders and Conſtitutions in Matters 
Eccleſiaſtical. : 
Mr. Juſt. Powel. But, how will yo a apply. 
3 that Caſe to this in hand, Mr. Sollicitor 3 Eo. 
Mr. Soll. Gm. 1 will apply it by and —_ 
Sir. I would firſt ſhew what it is; there 
|. BY Convention of the greateſt Men in the 
| . ns. e 
Mr. Juſt. Povel. Indeed, Mr. Sollicitor, 37 
you ſhoot at Rovers. | 
Mr. Soll. Gen. Fhere is the Lord Privy 
| Seal, the Archbiſhop of Canterbury, and a 
great many others; it is the greateſt Aﬀembly 
No. XXVI. TY Cc we 
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we meet with in our Books, and all of them 
are of this Opinion, That the King may make 
Orders and Conſtitutions in Matters Eccle- 
fiaſt ical. 2 

My Lord, tbere is another Authority, and 
that | IS from the Statute. 1 Eliz. which erected 
the High Commiſſion Court, and that Statute 


- was not Iritroduftory of a New Law, but 
| Declaratory of the Ola Law. The King by 


his Proclamation declares his Senſe, to do ſuch 
and ſuch a thing; the Court, and all Perſons 


there, give their Judgment and Opinion upon 1 
that Statute, 'That they looked upon it as the 


1 Thing, and the fouleſt Affront to the 
Frince, for any Man to bring into queſtion 


BE E that Power of the King in Matters Eccle- | 
| fiaſtical 3 *tis ſaid to be a very 


Why then, my Lord, what is done in this A 
1 Caſe? 


Mr. Juſt. Powel. Mr. Sollicitor, pray whes 


© you are applying, apply that other part of the 


_ Caſe too, which fays, That it was a heinous. 
Offence to raiſe a Rumour, that the King did 


5 intend to grant a general Toleration; and, Is 


there any Law ſince that has changed it, Mr. 


5 Sollicitor? 


Ar. Soll. Cen. In the main, Judgment goes 5 
another way: As for that part, it was per- 

ſonal to the Prince that then was, of whom 
they had ſcandalouſly reported, that he in- 
tended to do ſuch a thing; they looked up- 
on it as à Scandal to King James, that it 
vas a ſowing Sedition, "nd ſtirring up 


— 


high Crime. 
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People againſt the Government; and that will 
come up to our Caſe; for as ſome Men do it 
on the right ſide, others do it on the left ; and 
whoever he be that endeavours to bring a 
— of the King in the People, that is mov- 
ing Sedition againſt the Prince, but that is 
Perſonal, to the Prince himſelf, and does not go 
to his Zucceſſors. 125 
Now, my Lord, 1 come to that which is 
very plain om the Caſe of De Libellis Fa- 
mis; If any Perſon, in any Paper, have 
flandered the Government, you are not to 
examine who is in the Right, and who is in 
the Wrong; whether what they ſaid to be 
done by the Government be legal or no; but 
whether the Party have done ſuch an Act. a; 
If the King have a Power (for ſtill I keep to 
that) to iſſue forth Proclamations to his Sub. 
jects, and to make Orders and Conſtitutions 
in Matters Eccleſiaſtical 5 if he do iſſue forth 
his Proclamation, and make an Order upon 
the Matters within his Power and Prerogative; 
and if any would come and bring that Power 
in queſtion, 1 ſay, that is Sedition, and you 
are not to exatnine the Legality or Illegality of 
the Order or Proclamation : And that I think 
is very plain upon that Caſe, in the Fifth Re. 
port, for it ſays, If a Perſon does a thing that 
is Libellous, you ſhall not examine the Fact, 
but the Conſequence, whether it tended to ſtir 
up Strife between Man and Man; in the Caſe 
of private Perſons, as if a Man ſhould ſay of 
a Judge, He has taken a Bribe, and 1 will 
e | prove 
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prove it: This is not to be ſent in a Letter, but 
they muſt take a regular _ to protecute” it 
according to Law. 

If it be ſo in the Caſe of an inferior Ma- 
giſtrate, what it muſt be in the Caſe of a King, 
to come to the King's Face and tell him (as 
they do here) that he has acted illegally, doth 


certainly ſufficiently prove the Matter to be 


Libellous. What do they ſay to the King? 
They ſay, and admit, That they have an a- 
verſeneſs for the Declaration, and they tel! 
him from whence that averſeneſs doth proceed; 
and yet they inſinuate, that they had an In- 
clination to gratify the King, and embrace the 


1 Diſſenters, that were as averſe to them as 1 


could be, with due Tenderneſs, when it ſhould 
3 ſettled by Parliament and Convocation : 
Pray, what hath their Convocation to do in this 


er OT 


| not interrupt you; but pray come to the Buſi- - 


neſs before us: Shew us that this is in diminu- 


tion of the King's Prerogative, or that the _ = 
ever had ſuch a Prerogative. 


Mr. Soll. Gen. I will, my os 1 am 
l obſerving what it is they fay in this Peti- 8 
tion—— They tell the King, it is inconſiſtent 


with their Honour, Prudence and Conſcience, 


to do what he would have them to do; and 
if theſe things be not FefleQive upon the King 
. and Government, I know not what is; this 


is not in a way Judicature, poſſibly it might 
have been allowable to | rad the King to 


Ld. Ch. Fat. Mr. Sollicitor General, I will | 


put 
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put it into a Courſe of Juſtice, whereby it 
might be try*d ; but, alas! there is no fuck 
thing in this Matter. 
It is not their Deſire to put it into any Me- 
| thod for Trial, and ſo it comes in the Caſe de 
Libellis Famofes ;, for, by this way, they make 
themſelves Judges, which no Man by Law is 
permitted to do. My Lords the Biſhops have 
gone out of the way, and all that they have 
offered does not come home to juſtify them 3 


and therefore I take it, under favour, that we 


have made it a good Caſe for the King: We 
have proved what they have done, and whe- 
ther this be warrantable or not, is theQueſtion, i 
Gentlemen, that you are to try. 
The whole Caſe appears upon Record; the 


Verdict is brought in, they may move any 
thing, what they pleaſe, in Arreſt of Judg- 
ment: They have had a great deal of 1 
and taken a great deal of Liberty, but truly, 
I apprehend, not ſo very pertinently: But, I 
hope, we have made a good Caſe of it for the 
Ring, and that you, Gentlemen, will give us 
a Verdict. 
Mr. Fu. Holloway. Mr. Sollicitor, there is 
one thing I would fain be ſatisfied in; you 
ſay the Biſhops have no Power to petition 
the King. 
Sir Mr. Soll. Gen. Not out of Parliameat, 


Se : Ar. 


Declaration and Petition are ſet forth, and the q i} 
Order of the King and Council. When the 


e 
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r. Juſt. Holloway. Pray give me leave, 
Sir; Then the King having made ſuch a De- 


cälaration of a general Toleration and Liberty 
of Conſcience, and afterwards he comes and 


requires the Biſhops to diſperſe this Declaration; 


this, they ſay, out of a Tenderneſs of Con- 


5 ſcience they cannot do, becauſe they apprehend 


it contrary to Law, and contrary to their Func- |} 


tion? What can they do, if they may nat 
: petition * * 


Mr. Soll. Gen. III tel you what they ſhould 


- a done, Sir. If they were commanded to 
do any thing againſt their Confciences, they 


ſhould have — till che . of the 


1 Parliament. 


[4 which ſome People in ; the Court 2 5 


Mr. Att. Gen. This is very fine, indeed! * 


1 hope the Court and the Jury will take notice of E 2 


this Carriage. 
Mr. Soll. Gen. My Lord, It is one thing 


1 for a Man to ſubmit to his Na it the King 


lay a Command upon him that he cannot 
Obey, and another thing to Affront him, If 


ö the King will impoſe upon a Man what he 
cannot do, he muſt acquiefce : But ſhall he come 


and fly in the Face of his Prince? Shall he ſay 
it is mega, and, that the Prince acts againſt 
0 Prudence, 8 or Conſcience? And throw 
Pirt in the King's Face? Sure that is not to 
be PEO that Is Libelling with a Wit- 
. neſs! 


1d 
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T4. Ch. Juſt. Truly, Mr. Sollicitor, I am of 
Opin, that the Biſhops might petition the 
King, but this is not- the right way of bring- 


ing it; I am not of that Mind, that they can- 


not petition the King out of Parliament ; bur if 
they may petition, yet they ought to have done it 
in another manner : For if they may in this re- 


it will make the Government | very pre- 
carious. 
„ Fuſs. Powel. Mr. Sollicitor, it would 
; have been too late to ſtay for a Parliament, 
for it was to. have been diſtributed by ſuch a 


Time. 


Mr. Soll. Gen. They might have lain under | 


ir, and ſubmitted. 


M. Fuſt. Powel. No, they — have . i 


flective way petition the King, I am ſure, , 


into Contempt of the King's Command, witb-„f5 
out petitioning the King not to inſiſt upon it; un 
and if they had petitioned, and not have ſhewn MW 
_ "me Reaſon why they could not obey, it would 6 


have been looked upon as a piece of Sullenneſs, 
and that they would have been blamed for, as "WM; 
much on the other Side. 4 
Mr. Serj. Baldock. After fo long a Debate, T 
ſhall not theory you long, moſt Things that 
are to be ſaid — been laid, but I ſhall on- 
ly fay this in ſhort; I cannot deny, nor ſhall 
not, but that the Subject has a Right to peti- 
tion; but I ſhall affirm it alſo, he has a Duty 
to obey; and that in this Caſe, the Power of 
the King to Diſpenſe with Penal Laws in 


Matters Eccleſiaſtical, is not a thing that is 
Ee Fn now 
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now in Queſtion, nor need we here have had 

theſe long Debates on both Sides: It may be 
; etal plainly, by the Proofs that hk 5 
heen read, that the Kings and Princes have 
thought themſelves that they had ſuch a Power, 
though, it may be, the Parliament thought 
they had not; and therefore the Declarations 


. 0 the one, or the other, I ſhall not meddle || 
with in this Caſe. That Power itſelf which | 


the King has, as King of this Realm, in Mat- 


ters rather Ecclęſaſtical and Criminal, than 


upon this Thing: 


| Matters of Property, may ſomewhat appear 
dy what has been read before your Lordſhip 3 


: but all this will be nothing in our Caſe, nei- 2 


ther has his Majeſty now depended ſo much 


read te you; and what's there ſaid? The King 
there ſays, That for thoſe Reaſons he was ready 


The Declaration has ben 


to ſuſpend thoſe Laws; And be they — * 


of ed? Let, my Lord, with this too, That he 


refers it to, and hopes to make it ſecure by, 

a Parliament: So that there being this, it 
has not gone, I think, very far; and, it not 
having been touched here, it is a point of 


Daty in my Lords the Biſhops, as Biſhops, 
that s here enquired into; Whether they ſhould 
have meddled with this or no, in this manner, 
is the Queſtion. That the King is Supreme 
Se] * all of us, and has a particular Supremacy 
over them, as Supreme Ordinary, and Gover- 
nor, and Moderator of the Church, is very - 
plain: And, my Lord, it is as plain, that in 
uch Things as concern the Church, he has a 
— * particular 
65 


| that, and it had been a very pretty thing, a 
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— Power to command them; this is 
not unknown, but very frequent and common 
in Matters Eccleſiaſticel, and Matters of State; 
It is not here a Queſtion now, whether theſe 
Declarations which they were commanded 
to take Care of getting read, were Legal, 
or not Legal; what Prudence there was, What 
Honour there was, what Conſcience there was, 
for their not reading it, is not the Queſtion 
neither: But the Point was, the King as ſu- 
preme Ordinary of his Kingdom, to whom 
the Biſhops are Subject, does in Council 
Order; And what, is it he Orders? Their 

ſending cut and diſtributing his Declara- 


tion ; they were concerned in no more than 24 


ſmall thing, to fend out the King's Declara- - 8 


tion to be read by the Clergy : All the Clergy 


were ordered to read it, but my Lords 4-4 | 
Biſhops were only commanded to diſtribute it; 


this he might do by Virtue of his Power Eccle- 


ſiaſtical. And if this be not an Evil in itſelf, 


and if. it be not againſt the Word of God. 
certainly Obedience was due from my Lords 


the Biſnops: Active Obedience was due from 
them to do ſo much as this; it was no Conſent 
of theirs,- it was no Approbation of theirs, of 


what they read, that was required. So that if 
they had read it, or another had read it, by 
the King's Order, eſpecially if that Order 
be Legal, they are bound to do ic by Virtue 


of their Obedience, and not to examine 
more, 


And 
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And, my Lord, in this Petition, here they 
come to relieve, not only themſelves that were 
preſent, (for I ſpeak to the Preamble, as 
others before me have ſpoke to the Concki- 
fion) but they do involve the reſt of the Bi- 
mops that were abſent ; for it is in behalf of 
— and their Brethren, and all the 


1 Clergy of that Province. Now that all theſe 


ſhould Join in the Petition, is a thing very 
uncertain 3 how does it conſtrue here, whe- 
ther they were altogether, and conſented to it, 


or how all their "Minds could be fo fully 
known, that they would be all involved in the 
Diſobedience to this Order of the King. 


Then, my Lord, What- is the Thing they 


14 required in the Order, The Biſhops required . 


to diſtribute the Declaration to the Inferior ; 


=D Clergy; and the Inferior Clergy are required 
to read it. Then their Averſeneſs muſt be 
to d 1 it, and the others to read it, 


and ſo they will be involved; none of whom 


are 4 averſe to? There are two Things 


did ever appear to have joined in it. And | 
3 then they give Reaſons for their Averſeneſs; — 
| © and it is true, Reaſons might have been given, 


and good Reaſons ſhould be given, why they 


'* would not do this in Duty to his Majeſty ; more 


gentle Reaſons, and other kind of Reaſons, 
than thoſe that they have given, 
LA. Cb. Juſt. Pray, Brother, will you come 
to the Matter before us. = 
Mr. Serj. n. I have almoſt done, my 
© 
Mr. 
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Mr. Juſt. Powel. The Information is not for 
Diſobedience, Brother, but for a Libel. - 
Mr. Serj. Baldock. No, Sir, it is not for 
Diſobedience, but it is for giving Reaſons for 
the Diſobedience in a Libellous Petition; and 
Jam going on to that. The Declaration is 
ſaid, in the Petition, to be illegal, which is a 


Charge upon the King, That he has done an | 


illegal Act. They ſay, they cannot in Ho- 
nour, Conſcience, or Prudence do it ; which 


is a Reflection upon the Prudence, Juſtice, 


and Honour of the King, in commanding 
them to do ſuch a thing; and this appearing 
to have been delivered to the King by my 
Lords the Biſhops, Perſons to whom we cer- 


rainly all owe a Deference, as our Spiritual = 


| Maſters, to believe what Things they ſay, as 


moſt likely to be true; and, therefore it hav | 


ing an Univerſal Influence upon all the Peo- 
ple, I ſhall leave it here to your Lordſhip 


and the Jury, whether they ought. not to An- j 


ſwer for it. 


Mr. Recorder. W il your Lordſhip pleaſe te to i 
© Log ſpare me one Word? * 


_ ©» ON Jul. T hope we ſhall have done by ; 
and by. 
Mr. Recorder. If your Lordſhip don? t think ; 
fit, I can fit down. 


ILA. Ch. Fuſs. No, no, go on, Sir Bartbolo- Nj 0 


med Sbore, you'll lay I have ſpoiled a good 
Speech. 


Mr. Recorder. [hea no good one to make, 


my Lord, I haye but a very i few Words to 25 


5 


we have proved one Information, and that 
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IA. Ch. Fuft. Well, go on, Sir. 
Mr. Recorder. That which I would urge, 

my Lord, is only this: I think, my Lord, 


they have made no Anſwer to it; for the An- 


{wer they have made is but Argumentative, 


being a Petition: As Peers, it is ſaid, they 3 


have a Right to petition to, and adviſe the 
King ; but that is no Excuſe at all, for if it 

<ontains Matter reproachful or ſcandalous, it is 
a Libel in them, as well as in any other Sub- 


ject; and they have no more Right to Libel - 
the King than his Majeſty's other Subjects have 
nor will the Privilege of their Peerage exempt 


* them from being puniſhed. And for the Form 


of this Paper, as being a Petition, there is no 
| more Excuſe in that neither, for every Man 
has as much Right to publiſh a Book or Pam- 


_ phlet, as they had to preſent their Petition. 
And as it would be puniſhable in that Man to 
write & ſcandalous Book, ſo it would be pu- 
niſhable in them to make a ſcandalous and a 
- libellous Petition. And the Author of Julian 


the Apoſtate, becauſe he was a Clergyman, and 


publiſh his Book, as my Lords the Biſhops had 
to deliver this Libel to the King. And if the 


City of Landon were ſo ſeverely puniſhed, as to 


loſe their Charter for petitioning for the Sitting 
of a Parliament, in which there were reflecting 
Words, but more {oft.,——— 


Mr. 
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Mr. Juſt. Holloway. Pray, good Mr. Re- 
corder, don't compare the writing of a Book 


to the making of a Petition; for it's the Birth- 
right of the Subject to Petition. 


Mr. Recorder. My Lord, it was as lawful 
for the City of London to petition for the Sitting 


| of a Parliament, as it was for my Lords the i 


Biſhops to give Reaſons for their Diſobedience 
to the King's Command: And if the Matter of 
the City of London's Petition was reckoned- to 


be Libellous, in ſaying, That what the King | 


had done in diffolving the Parliament, was an 


Obſtruction of Juſtice, what other Conſtru i 
tion can be made of my Lords the Biſhops iſ 
- faying, That the King's Declaration is illegal? 
And if the Matter of this Petition be of the | 


' fame Nature with that of the City of London, | | | 
pour Lordſhip can make no other Judgment f | 


— but that 1 It — to have the ſame Condem- 9 
_ _ . 


Mr. uſt. Powel. W you will aa 
foon bring the two Poles together, as make this 
Petition to agree with Fohn/on's Book; they are 


no more alike than the moſt different Things 
you can name. 


Mord. 


Non mes & his adin.”. 
that we muſt have ſo many Speeches at this 


Time of Day? But we muſt hear it; S0 on, 
Brother. 


Mr. Serj. Trinder. My Lord, if your Lord- 
i ſhip m_ That which "Oy ſeem moſt to cn 
$ LP fi 


Mr. Serj. Trinder. My Lord, 1 have but one _ 
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ſiſt upon the other Side, and which has not 
been much ſpoken to on our Side, is, That this 
Power which his Majeſty has exerted, in ſetting 
forth his Declaration; was illegal, and their 
Arguments were hypothetical z if it were 1l- 

legal, they had not offended ; and they offered | 
at ſome Arguments to prove it — > But as 
to that, my Lord, we need not go much furs 

ther, than a Caſe that! is very well known here, 


which 1 crave Leave to mention, only becauſe |} 


the Jury, perhaps, have not heard of it; and 
that was the Cafe of Sir Edward Hales, where; 


after a long Debate, it was Reſolved, That 
the King had a Power to diſpenſe with 1 


Penal Laws, : 
But, my Lord, f I ſhould go higher into 


our Books of Law, that which they ſeem to 1 
make ſo ſtrange of, might eaſily be made ap- 


pear to have been a frequent and . 
Practice 5 : 


Brother. 


Favour for a Word or two; if your Lordſhip 
to conſider the Power the King has, as 
Supreme Ordinary, we ſay, he has a Power 
to diſpenſe with theſe Statutes, as he is King, 
and to give Eaſe to his Subjects, as Supreme 
Ordinary of the whole Kingdom, and as hav- 
ing Supreme Ecclfiaſtical Authority through- 
out the Kingdom. There might be abun- 
dance of Caſes cited for this, if there were 
need; the Statute of primo Eliz. doubtleſs is 


LA. Ch. Juſt. That is quite out af the Cafe, 5 5 
Mr. Serj. Bade. 15 beg your Lordſhip? 4 AY 


_ 


| Cclaration; ſo that that of the ſeveral Parlia- 
ments is a Matter perfectly miſtaken ; and if 
they have miſtaken it, it is the nature of falſe 


time has been ſpent, and therefore I ſhall con- 


elude, ha . Lordi: 'Þ Pardon for 
wiuaat | have ſaid. 


aard you ſo long: It is a Caſe of very great 


The Trial of the das B 2 * 4 15 


in Force at this time, and a great many of 
the Statutes made ſince that time, have ex- 
preſs Savings of the King's Supremacy ; ſo 
that the King's Power is unqueſtionable : 
And. if they have come and queſtioned - this 
Power in this manner, by referring themſelves 
to the Declarations in Parliament, they have 
done that, which of late Days has been always 

looked upon as an ill Thing, as if the King's 
Authority was under the Suffrages of a Parlia- 
ment. But when they come to make out 

their Parliament Declarations, there was never 

a one, unleſs it be firſt in Richard the Second's 


Time, that can properly be a Parliament De- 


News, which is a Caime, for which the Law 


will puniſh them. More Things might be N 


added; but I conſider your Lordſhip has hal l 
a great deal of Patience already, and much | 


Ld. Ch. Juſt. 1do affure you, if i it had not 


been a Caſe of great Concern, I would not have 


5 ede to the King and Government on the 4 


one Side, and to my Lords the Biſhops on the 
other; and J have taken all the Care I can to 
obſerve what has been ſaid on both Sides. 

' [is not to be exped ed that I ſhould repeat all 
the Speeches, or the particular Facts, but I 


will 
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will put the Jury in mind of the moſt material, 
Things, as well as my Memory will give me 


Leave; but I have been interrupted by ſo 


many long and learned Speeches, and by the 

length of the Evidence which has been brought 

in, in a very broken, unmethodical way, that 
I ſhall not be able te do fo well as I would. 


Gentlemen, thus ſtands the Cafe : *Tis an | 


Information againſt my Lords the Biſhops, his 


Grace my Lord of Canterbury, and the other 


fix Noble Lords, and *tis for Preferring, Com- 
poſing, Making, and Publiſhing, and cauſing 
to be Publiſhed, a Seditious Libel; the Way 


. that the Information goes is Special, and it ſets 


farth, That the King was graciouſly pleaſed, 


of Conſcience, in the Third Year of his Reign; 


| the Fourth Year, he comes and makes another 


' rothe 


Declaration; and afterwards, in May, orders 
in Council, That this Declaration fhould be 


— Dioceſſes; and after this was done, my 
Lords the Biſhops come and preſent a Petition 
King, in which were — che Words ; 
which ou have ſeen. 
"Tow. Gentlemen, the Proofs that has been i 
upon this, you'll ſee what they are: The two 
Declarations are proved by - Clerks of the 
Council, and they are brought here under the 
| Great Seal; a Queſtion did ariſe, whether the 
Prints were the lame with the Original Decla- 


| by his Royal Power and Prerogative, to ſet . 
fo a —— of Indulgence for Liberty 


and afterwards, upon the 27th of April, in | 


publiſhed by my Lords the Biſhops in their | 


0 ations, 


The Trial of the Seven Biſhops. 417 : 
rations, and that is prov*d by Hills, or his Man, 
that they were examin'd, and are the ſame: 

Then the Order of Council was produced by 
Sir John Nicholas, and has likewiſe been read 

to you: Then they come to prove the Fact a- 
gainſt the Biſhops, and firſt they fall to proving 

their Hands; they begun indeed a great way 
off, and did not come ſo cloſe to it as they 
afterwards did, for ſome of their Hands they 
| could hardly prove, but my Lord Archbiſhop's 

Hand was only prov*d, and ſome others, but 

there might have been ſome Queſtion about 

that Proof; butafterwards it came to be proved, || 
that my Lords the Biſhops own'd their Hands; 
Which if they had produced at firſt, *twould 
| Have made the Cauſe ſomething ſhorter than it 
L_ ate y 8 
| The next Queſtion that did ariſe, was about 
| the Publiſhing of it, whether my Lords the 
| Biſhops had publiſh'd it; and it was infifted 
upon, That nobody could prove the Delivery 
ol it to the King: It was prov'd the King gave 
itt to the Council, and my Lords the Biſhops 
| werecalPd in, and there they acknowledg d 
| their Hands, but no-body could prove how it 
came to the King's Hands: Upon which we 
| were all of Opinion, That it was not fucha 
| Publiſhing as was within the Information; and 
1 was going to have directed you to find my 
Lords the Biſhops Not Guilty, but it happen- - 
ed that being interrupted in my Directions by 
| an honeſt, worthy, learned Gentleman, the 
_ King's Council took the. Advantage, and in- 
forming the Court that they had further Evi- 
OC SE . _ _ _— wr. 
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| dence for the King, we Raid till my Lord 
Preſident came, who told us how the Biſhop, "0 
came to him to his Office at Y/hite-hall, and 
after they had told him their Deſign, That 
they 5 a mind to petition the Ling ; they 
aſk d him the Method they were to take for 
it, and deſired him to help them to the Speech 
of the King; and he tells them, he will ac- 
quaint the King with their Deſire, which he 
* ; and the &; 
down and tells the Biſhops, that they might 


ing giving Leave, he comes | 


go and ſpeak with the King when they would, E 2 


and (fays he) I have given Direction that the 


Door ſhall be opened for you as ſoon as you 

come. With that the two Biſhops went 

away, and faid, They would go and fetch their | 
bother Brethren; and ſo they did bring the 


bother four, but my Lord Archbiſhop was not 
there; and immediately when they came back, 


they went up into the b. we Og and there a 


Petition was delivered to the King. He can- | 


not ſpeak to that particular Petition, becauſe | 


be did not read it, and that is all that he knew | 


of the matter; only it was all done the fame || 
Day, and that was before my Lords the Bi- 
ſmops appeared at the Council. 3 
Gentlemen, after this was proved, then the . 
Defendants came to their Part; and theſe 


Gentlemen that were of Council for my Lords 


let themſelves into their Defence by Aa 


learned Speeches, by telling you, that my 


Lords the Biſhops are Guardians to the Church, 


and great Peers of the Realm, and were bound 


in Conſcience to take Care of the Church. 
| They 
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T bey have read you a Clauſe of a Statute made 
in Queen Elizabeib's Time, by which they 
ſay, my Lords the Biſhops were under a 
Curſe, if they did not take Care of that Law. 
Then they ſhew you ſome Records, one in 
Richard the Second's time, which they could 
make little of, by reaſon their Witneſs could 
not read it; but it was, in ſhort, a Liberty 
given to the King to diſpenſe with the Statute 
of Proviſors. Then they ſhew you ſome Jour- 
nals of Parliament; firſt in the Year 1662, © 
where the King had granted an Indulgence, 
and the Houſe of Commons had declared it 
was not fit to be done, unleſs it were by Act of 
Parliament: And they read the King's Speech, 
wherein he ſays, He wird be bad ſuch a 
Pater; and ſo likewiſe that in 1672, which 
is all nothing but Addreſſes and Votes, or Or- }F 
ders of the Houſe, or Diſcourſes, either the 
King's Speech, or the Subject's Addreſſcs; but 
theſe are not Declarations in Parliament that is 
inſiſted on by the Council for the King, That 
what is a Declaration in Parliament is a Law, 
and that muſt be by the King, Lords, and 
Commons: The other is but a common Diſ- 
courſe, but a Vote of the Houſe, or a Signifi- 
cation of their Opinion, and cannot be ſaid to 
be a Declaration in Parliament. Then they 
come to that in 1685, where the Commons 
take: Notice of ſomething about the Soldiers in 
the Army that had not taken the Teſt, and 
make an Addreſs to the King about it; but in 
all theſe Things (as far as I can oblerve) no- 
thing can be gather*d out of them one Way or 
—— L143 . 
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other, *tis all nothing but Diſcourſes. Some- 
times this Diſpenſing Power has been allow'd, 
as in Richard i the Second*s Time; and ſome- 
times it has been denied, and the King did 
once wave it; Mr. Sollicitor tells you the Rea- 


ſon, There was a Lump of Money in the Caſe : 
But I wonder indeed to hear it come from 


1 him. 


28 he pleaſes in it at any 


1 Ger. My ned, I never gave my I 
Vote for Money, I Heng you, 


L. Ch. Juſt. But thoſe — which the 


King ſometimes makes for the Good of the 
People, and ſometimes for the Profit of the 


Prince himſelf, (but I would not be thought 


to diſtinguiſh between the Profit of the Prince 


EF and the Good of the People, for they are both = 3 


one, and what is the Profit of the Prince is al- 


ways for the Good of the People ;) but, I ſay, | 
| thoſe Conceſſions muſt not be made Law, for 


that is reſerv'd in the K'ng's Breaſt, to do what BH 


Time. 


Iz he Truth of it is, the Diſpenſing Wi 1 
| _ out of Caſe, tis only a Word uſed in the fe- 4 
tition; but truly I will not take upon me to f| 


give my Opinion in the Queſtion, to deter- 


mine that now, for it is not before me: The | 
only Queſtion before me is, and ſo 'tis before = - 

you, Gentlemen, it being a Queſtion of Fact, | 
Whether here be a certain Proof of a Publica- ; 


tion? And then the next Queſtion is a Queſtion 


of Law indeed, Whether, if there be a Pub- | 


lication prov'd, it be a Libel? 
Gentlemen, upon the Point of a Publica- 
tion, | have ſumm'd up all the Evidence to 
you, 
2 
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you, and if you believe that the Petition which 
_ theſe Lords preſented to the King was this 
Petition, truly I think that is a Publication 
ſufficient ; if you do not believe it was this Pe- 
tition, then my Lords the Biſhops are not 
EY guilty of what is laid to their Charge in this 
Information, and conſequently there needs no 
Enquiry whether they are guilty of a Libel: 
But if you do believe that this was the Petition 
they preſented to the King, then we mult 
come to enquire whether this be a Libel. 


Now, Gentlemen, any thing that ſhall di- .- 
ſturb the Government, or make Miſchief and 


a Stir among the People, is certainly within the 


Caſe of Libellus Famofis; and I muſt in ſhort Fj 


F give you my Opinion, I do take it to be a 


1 Libel. Now, this being a Point of Law, if 9 


my Brothers have any Thing to ſay to it, Iſup- 23 


BM poſe they will deliver their Opinions. 


| after the Chief- Juſtice has ſumm'd up the Evi- 


| dence, tis not according to the Courſe of tue 
Court; but this is a Caſe of an extraordinary = ; 


Nature, and there being a Point of Law in 


| ir, *cis fit every body ſhould deliver their own 
3 Opinion: The dee Frm is, Whether this Pe- 


noun of my Lords the Biſhops be a Libel, or 
no. Gentlemen, the End and Intention of 
ow Action is to be conſider'd; and likewiſe 
in this Caſe we are to conſider the Nature of 
the Offence that theſe noble Perſons are charg'd 
with; it is for delivering a Petition, which, 
according as — have made their Defence, 
D d 3 = = 


Ss - Tuſt Holloway. Look you, Gentlemen, i | 
tis not uſual for any Perſon to ſay any Thing 
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was with all the Humility and Decency that 
could be; ſo that if there was no ill Intent, 

and they were not (as it is nor can be pretended 
they were) Men of Evil Lives, or the like, to 

deliver a Petition cannot be a Fault, it being 
the Right of every Subject to Petition: If you 
are fatisfied there was an ill Intention of Sed. | 


tion, or the like, you ought to find them Guilty ; 
but if there be nothing in the Caſe that you 


find, but only that they did deliver a Petition 
to fave themſelves barmleſs, and free them- | 
ſclves from blame, by reafoh of their Diſo- 


bedience to the King's Command, which they 


: apprehended to be a Grievance to them, and 


 _ which they could not in Conſcience give Obe- | 


dience toz J cannot think it is a Libel: It  F 


C yu” Gentlemen, but that is my | 


5 Opunion. 


L4. Cb. Juſt. Look you, | bj the way, Bro- 


: ther, I did not aſk you to ſum up the Evi- 
dence, (for that's not uſbal) but only to deliver 


8 your Opinion, whether it be a Libel or no. 


Mr. Juſt. Pawel. Truly I cannot ſee, for my = 
part, any thing of Sedition, or any other 
Crime, fixed upon theſe Reverend Fathers my | 


Lords the Biſhops. 


For, Gentlemen, to make it a „ Libel i it muſt | 


4 be Falle, it muſt be Malicious, and it muſt |} 


tend to Sedition; as to the Falſhood, I fee 

nothing that is offered by the King's Council, 
nor any thing as to the Malice: It was pre- 
ferred with all the Humility and Decency that 


became the King's Subjects to approach their 
Prince with. 


Now, 
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Now, Gentlemen, the Matter of it is be- 
fore you; you are to conſider of it, and it is 


worth your Conſideration ; they tell his Ma- 
jeſty, It is not out of averſeneſs to pay all due 


| Obedience to the King, nor out of a want of 


Tenderneſs to their diſſenting Fellow-Subjects, 
that made them not perform the Command im- 
poled upon them; but they ſay, That becauſe 
they do conceive, that the thing that was Com- 


oe Dia them was againſt the Law of the Land, | 
therefore they do deſire his Majeſty, that no. | 


+ would be pleaſed to forbear to inſiſt upon it, 


that they ſhould perform that Command which i 


” they take to be Illegal. 


Gentlemen, we muſt conſider what, they ſay "i 


is Illegal in it; they ſay, they apprehend the 


% claration is Illegal, becauſe it is founded up- 


on a Diſpenſing Power, which the King claims, 


do diſpenſe with the Laws concerning Eccle- 


| Gaſtical Affairs. 


Gentlemen, I do not remember in any Caſe 


in all our Law, and I have taken ſome Pains 1 
upon this Occaſion to look into it, that there | 
is any ſuch Power in the King, and the Caſe 


muſt turn upon that, in ſhort; If there be no 
ſuch Diſpenſing Power in the King, then that 


can be no Libel which they preſented to the 


7 King, which ſays, that the Declaration, being 
founded upon ſuch a pretended Power, no Il 
legal. * 

Now, Gentlemen, this is a Diſpenſation | 


with a Witneſs! it amounts to an Abrogation |} 


and utter Repeal of all the-. Laws; for I can ſee 


no difference, nor know of none in Law, be- 


Dd 4 — 
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tween the King's Power to diſpenſe with Laws 
Eccleſiaſtical, and his Power to diſpenſe with 
any other Laws whatſoever : If this be ence 
allowed of, there will need no- Parliament, all 
the Legiſlature will be in the King; which is 
a thing worth conſidering, and 1 leave the Iſſue 
to God and your Conſciences. 


Mr. Fut. Allybone. The ſingle Queſtion that 


E.. Falls to my Share, is, to give my Senſe of this 


Petition, whether it ſhall be in Conſtruction of 


Law a Libel in itſelf, or a thing of great In- 
nocence; I ſhall endeayour to expreſs myſelf in 


2s plain Terms as I can, and as much as 41 can 0 
by way of FPropoſition. 
And, I think, in the firſt place, That no 


Man can take upon him to write againſt the 


actual Exerciſe of the Government, unleſs he 


have leave from the Government, but he makes 


a Libel, be what he writes true or falſe; for if 
once we come to impeach the Government by 
way of Argument, cis the Argument that 


makes it the Government, or not the Govern-„ 
ment: So that I lay down that in the firſt 


5 place, That the 8 ought not to be 


impeached by Argument, nor the Exerciſe 
of the e ſhaken by Argument, be- 


cauſe I can manage a Propoſition in itſelf 


doubtful, with a better Pen than another Man: 
This, ſay I, is a Libel. 
Then I lay down this for my next Poſition, 
That no private Man can take upon him to 
write concerning the Government at all; for 
what has any private Man to do with the Go: 
vernment, it his Intereſt be not ſtirred or ſha- 


ken! ? 
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ken ? It is the Buſineſs of the Government to 


manage Matters relating to the Government; 
it is the Buſineſs of Subjects to mind only their 
own Properties and Intereſt : If my Intereſt is 
not ſhaken, what have I to do with Matters of 
Government? They are not within my Sphere: 
IF the Government does comes to ſhake my 
particular IIntereſt, the Law is open for me, 
and I may redreſs myſelf by Law: And when 
I intrude myſelf into other Mens Buſineſs, that 
does not concern my * Intereſt, Tam 


. a Libeller. 


Theſe I have laid down for plain Promnf- 
tions; now then let us conſider further, whe- 


ther, if I will take upon me to contradict the | 
| Government, any ſpecious Pretence that I ſhall | 
put upon it ſhall dreſs it up into another Form, | 


and gwe it a better Denomination ; and truly I 
think it will not, I think *tis the worſe, be- 
cauſe it comes in a better Dreſs ; for by that 
Rule, every Man that can put on a good Vi- 
zZard, may be as Miſchievous as he will to the 
| Government at the bottom: So that whether it 
be in the form of a Supplication, or an Ad- 


dreſs, or a Petition, if it be what it ought not 
to be, let us call it by its true Name, and give "0 


it its true Denomination, It is a Libel. 
Then, Gentlemen, conſider what this Peti- 


tion is: This is a Petition relating to ſome- |} 
thing that was done and ordered by the Govern- _. | 


ment. Whether the Reaſons of the Petition 
be true or falſe, Iwill not examine that now, 
nor will I examine the Prerogative of the 
Crown, but only take Notice that this relates 


to 
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to the AR of the Government: The Govern- 
ment here has publiſhed ſuch a Declaration as 
this, that has been read, relating to Matters of 
So Government : And ſhall, or ought, any Body 
to come and impeach that as legal which the 
Government has done? Truly, in my Opi- 
nion, I do not think he ſhould, or ought ; for 
by this Rule may every Act of the . ing 
be ſhaken, when there is not a Parliament de 
Facto ſitting. 


'T do agree, That every Man may peti- 


tion the Government, or the King, in a 


tereſt; but to meddle with a Matter that 


relates to the Government, I do not think my 
Lords the Biſhops bad any Power to do more 

than any others: When the Houle of Lords » 

and Commons are in being, it is a proper way 


3 applying to the King, there is all the open- * 


Matter that relates to his own private In- 


neſs in the World, for Thake that are Members 2 


of Parliament, to make what Addreſſes they 


pleaſe to the Government, for the rectifying, _ 
j altering, regulating, and making of what La- 


they pleaſe ; but if every private Man ſhall 
come and interpoſe his Advice, I think, there 


can never be an end of adviſing the Govern- 5 


ment : I think there was an Jaſlance of this in 
King James's Time, when, by a ſolemn Reſo- 
lution, it was declared to be a High Miſde- 
meanor, and next to Treaſon, to petition the 
King to put the Penal Laws in Execution. 
Mr. Juſt. Powel. Brother, 1 think you do 
miſtake a little. 
Mr. Ju Ahh bone. Brother, 1 are © rely up- 
on 
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on it, that I am right; it was ſo declared by - 


all the Judges. 
preſented a Pe- 


Mr. Soll. Gen. The Puritans preſe 
tition to that purpoſe, and in it they ſaid, If 
it would not be granted, they would come with 
a great Number. 
My. Juſt. Powel. Ay, there it is. 
Mr. Juſt. Allybone. I tell you, Mr. Sollicitor, "I 
the Reſolution of the Judges is, That ſuch a | 
Petition is next door to Treaſon, a very great | 
Niſdemeanor. 0 
Mr. Juſt. Powel. They accompanying it. with 
Threats of the People's being diſcontented. | 
Mr. Juſt. Allybone. As I remember, it is in 
the ſecond Part (of the Folio 35, or 37, where | 
the Reſolution of the Judges is, That to frame | 
a Petition to the King to put the Penal Laws | 
in Execution, is next door to Treaſon; for (ſay | 
the. y) no Man ought to intermeddle without — 
2 of the Government. — 
Mr. Serj. Pemberton. That Was 55 Petition — 
* the Penal Laws. -- 
= Mr. Juſt. Allybone. Then Iam quite miſtaken 
- FEE wad fy in * ES. - | 

Mr. Serj. Trinder. That is not material at | 
all, which it was. 

Mr. Pollixfen. They were F unleſs = 
their Requeſt were granted, ſeveral Thouſands 1 
e th the King's Subjects would be diſcontented. | 

Mr. Jul. fans That 1s the Reaſon of that 
Jadgment, J affirm it. 

Mr. Juſt. Allybone. But then, Pll tell you 
Brother, again, what is faid in that Caſe that 
you hinted at, and put Mr. Sollicitor in mind 
of: For any Man to raiſe a Report that the 

5 5 A King 


f either of theſe be diſagreeable to the People, 
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g will, or will not, permit a Toleration, 


whether he may, or may not, it is againſt 


Law; for we are not to meaſure Things from | 


any Truth they have in themſelves, but from 
that Aſpect they have upon the Government; 


for there may be every Tittle of a Libel true, 


and yet it may be a Libel ſtill : So that I put 


= - no great Sueſs upon that Objection, That the 


| Matter of it is not Falſe ; and, for Sedition, it 
is that which every Libel carries in itſelf ; and 


Zs every Treſpaſs implies Vi & Armis, ſo every 


Libel againſt the Government carries in it Se- 


dition, and all the other Epithets that are in 
the Information: This is my Opinion as to the 8 
=Y Law 1 in general, 


1 will not . the Prerogatives of the 


Y King g, nor the Privileges of the. Subject; but 


is Bilbops | 


did meddle with that which did not belong to 


them; they took upon them, in a Petitionary = 
way, to contradict the actual Exerciſe of the | 


_- Government, which, TI think, no private parti: 


1 cular Perſons, or lingle Body, may do. 


He.. Gentlemen of the Jury, Have | 
you 2 mind to Drink before you go? 
a Yes, my Lord, if you pleaſe. 


bur te as Jen for by the Fury. * 


Furman. My Lord, we humbly pray, that 
your Lordſhip 3 be pleas'd to let us 
have the Papers that have been Siven in 
Evidence. 

1 — 
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80 4. Cb. Faſt. What i is it that you would have; 
ir ? 


Mr. Soll. Ges: He defires this, my Lord, 
That you would be pleasꝰd to direct "hs the 
Jury may have the uſe of ſuch Writings and 


Statute Books as may be neceſſary for them to 


make uſe of. 


I. Cb. Jult. The Statute Book they hall FR 


_ YT - 
Mr. Soll. Gen. But they can have no Papers, 


0 but what are under Seal. 


formation. 


1 T hey | thall have a Copy of 
= - Information, and the Declarations under 1 
= Seal. 55 
Mr. Pollixfen. If they have thoſe and the 1 
5 Libel (as they call ir). they will not need 2 


Copy of the Information. 


Mr. Ait. Gen. My Lord, we pray y that your 
Lordſhip would be pleas'd to aſcertain what it 


is they ſhall have. 


Ld. Ch. Fuſt. They ſhall have a Copy of the 


Mr. Serj. Levins. They may hwy them by | 8 
Conſent, and they may have a —— of the in- 


1 

| 
1 
| 
l 


5 Information, the Libel, and the Declarations | | 


under the Great Seal. 


1 Houſe of Commons, nor the J ournals, * 
are not Evidence. 


Ld. Ch. Fuſs. No, 1 don- t intend they ſhall. 


Sir Rob. Sawyer. My Lord, we pray theß 


may have the whole Petition. 


Mr. Juſt. Holloway. That is, with the Di- 
rection and Prayer, you mean. 


Mr. Soll. Gen. But not 3 wut of 86 


Mr. 


it 
1 
ö 


ö ö 


"Ms 2 Gen. Hos with All our Hears, | 


. together to confider of their Verdis, and 


aid * 1 without Ty er 
Candle. ] g 


'On Saturday the 30th Day of lane, oben | 
„ hor Ten of the Clock in the Morning, 
tbe Archbiſhop, and the reſt of the Biſhops, 
came again into the Court, and immediately 
; after the Jury were brought to be Bar. 


* * - _ * q c - 1 
* - oY 1 . — 2 * * L 4 
5 - 3 * >" 9 72 
* TY - 
« we N 
1 3 4 
* 


K the Court aroſe, and the Fury went 1 


Sir Sam. Atry. Cryer, Take the Appearance 1h | 


of the Jury. Sir Roger Langley. 
Sir Rog. Lario. — - 5.2: 
OW Yous avez, Sc. 5 


| 3 


E 
Then Proclamat ti on for Si Janice Was a, N 


[ard 1 all the wy were calta, and an- | 


Si Sam. Afry. Gentlemen, . are you agreed = 2 


12 Verdict? 


Ft: Verdi? 

e. Yes. RY e 
Dir Ban. Afry. Who ſhall fay for you? 

Fury. Foreman. 1 

Sir Sam. Aſtry. Do you find che Defendants, 5 

or any of chem, Guilty of the Miſdemeanor 

whereof they are impeached, or Not Guilty? 


Foreman. NOT SK. 4 


4 


Gentlemen, are you agrc 1 6d on your 9 
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Sir Sam. Aſftry. Then hearken to your Ver- 
dict, as the Court hath recorded it -You 
ſay, the Defendants, and every one of them, 
are NOT GUILTY of the Miſdemeanor 
whereof they are „„ and ſo you ſay 


1 


Jun. Yes. 


=y 


4 which there were ſeveral dur Eo 


_ Shouts in the C — and ans - 
out the Hall.] 


Mr. Sollicitor- Gn taking. Notice of # fits ” 
Perſons in Court that ſhouted, mov'd very 
earneſtly that they might be committed; where- - 


fon a Gentleman of Grays-Inn was laid hold || 


on, but was ſoon after diſcharg'd. And after A 


1 Shouting was over, the Lord oe — 
n the Gentleman, Jaia, * 


*. Ch. Juſt. Zir, 1 am as glad a as ; you can tis: 
that my Lords the Biſhops are acquitted 3 wer 3 


your Manner of rejoicing here in Court is inde- 


cent; you might rejoice in your Chamber, or 
elſewhere, and not here. 


en ſpeaking to Mr. Attorney, be ſaid : 
Have you any Thing more to * to my Lords 


. the Biſhops, Mr. Attorney? - 


Mr. Att. Gen. No, my Lord.” 


[ Then the Cart aroſe, and the a wo 
5 went ah.] a; * | 


FINIS. 
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